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THE REPUBLIC OF UGANDA _
IN THE SUPREME COURT OF UGANDA AT KAMPALA

[CORAM: KATUREEBE; TUMWESIGYE; KISAAKYE;: JJSC, v'
ODOKT; TSEKOOKO; OKELLO; KITUMBA; AG. JJSC]

CONSTITUTIONAL APPFAL NO 01 OF 2013

BETWEEN
1. CENTRE FOR HEALTH, HUMAN RIGHTS AND DEVELOPMENT
(CEHURD)
2. PROF. BEN TWINOMUGISHA
3. RHODA KUKKIRIZA
4. INZIKU VALENTE sl ] APPELLANTS
AND
THE ATTORNEY GENERAL::z:szssnes:] RESPONDENT

[Appeal from the Ruling of Justices of the Constitutional Court (Mpagi — Bahigeine, DCJ,
Byamugisha, Kavuma, Nshimye, Kasule, JJA) dated 5 June, 2012 in Constitutional Petition No.

16 of2011

JUDGMENT OF DR. KISAAKYE, JSC

This appeal arises from the Ruling of the Constitutional Court rendered in
Constitutional Petition No. 16 of 2011 in which the appellants had
challenged certain actions and omissions of the Government and its staff in
proving maternal héalth services in Government hospitals/health facilities.
The Constitutional Court struck out the appellants’ Petition without hearing
its merits, on two grounds, the first being that the Petition did not disclose
competent questions that required interpretation of the Constitution.
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Secondly, the Constitutional Court struck out the Petition on grounds that the
Court could not look into the acts and omissions the Petitioners were

complaining of because of the Political Question doctrine.

Backeround to the appeal

The background to this appeal is that the appellants filed Constitutional
Petition No. 16 of 2011 under Articles 137(3), (4) and 45 of the Constitution
of Uganda, 1995 and Rule 3 of the Constitutional Court (Petitions and
References) Rules, (SI No.91 of 2005). In this Petition, the appellants
challenged certain actions and omissions of the Government and its workers
in providing maternal health services, which included, among others, the
non-provision of basic indispensable maternal health commodities in
Government health facilities; the inadequate number of midwives and doctors
to provide maternal health services; the inadequate budget allocation to the
maternal health sector and the imprudent unethical behaviour of health

workers toward expectant mothers which, had resulted in the death of some

women during childbirth.

The Petitioners alleged that these actions and omissions were inconsistent
with several provisions of the Constitution, which included Objectives 1(1),
XIV (b) XX, XV and Articles 33(2) & (3), 20(1) & (2), 22(1) & (2), 24, 34(1),
44(a), 287, 8A and 45 of the Constitution.

The Petitioners prayed for the following declarations and orders from the
Constitutional Court:
a) That the acts and/or omissions of the respondent’s agents (Ministry of
Health and Health workers) stated in this petition are in contravention
of and inconsistent with the petitioners’ and women rights that are
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uisured] Dy the constitition mArticles S5(2) undd (3), 2001), util (),

22(1) and (2), 24, $4(1), 44 (), 28 7, 80K 45,
0) - That if is a violation of the 1l (o lite guaranteed under Article 22 ofr
the Constitution when deatl or expectant motliers resulls from non

provision of the busic maternal health care packages in sovermncen!

hospitals,

That it Is the violation of the right (o health when health workers ancl
the government fuil o take the required health essential care during

pre~ and post-natal periods,

c)

d)  That the Inadequate human resource for maternal hcalth specifically

midwives and docfors, Lrequent stock ouls of essential drugs for

malernal health and lack of cmergency Obstetric Care (EmOC) services
af Health Cenfres I, IV and hospitals is an infringement of the right fo

health under Objective XX, XI VB),XV and Article 8A of the

Consfifution.

¢) Thatthe unacceptable higher maternal deaths in Uganda which are as
a resulf of non provision of the basic minimum maternal health care
and non atfendance of the health workers fo the expectant mothers are
unconstitutional in as far as the Y are contrary fo and against Articles
33(2) and (3), 20(1), and (2), 22(1) and (2), 24, 34(1), 44(a), and 84
of the Constitution of the Republic of Uganda,

1) Adeclaration that the families of the mothers who Aave died due fo
negligence of the Sovernment health workers and the Go vernment’s
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non provision of basic maternal health care package be compensated

pecause of the rights violations.

g) Anorder that the families of Sylvia Nalubowa and, Jennifer Anguko
who died in Mityana District and Arua Regional Referral Hospital
respectively due fo negligence of the Government health workers and

the Government’s non provision of the pasic maternal health care

package be compensated because of their rights violation.

h) Such other relict as this Honourable Court may deem fit.

In its reply to the Petition, the Attorney General contended that the Petition
was speculative and disclosed no question for Constitutional interpretation.
Without prejudice to that assertion, the Attorney General further averred that
there were other competing interests and fundamental human rights which
the Government had to be cater for, from the meagre resources at the State’s
disposal and that therefore, the few isolated acts and omissions which had
been cited by the petitioners could not be used to dim the untiring efforts

being made in the Health Sector to better for the well being of Ugandans.

At the commencement of the hearing of the Petition, Ms. Mutesi Patricia
raised a preliminary objection on behalf of the respondent, against the
Petition on the basis of the “political question doctrine.” She contended that
the way the petition was framed required the Constitutional Court to make a
judicial decision involving and affecting political questions and that in so
doing the Court would in effect be interfering with political discretion which

by law is a preserve of the Executive and the Legislature.
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The Constitutional Court upheld the objection and accordingly struck out the
Petition, without hearing the parties on its merits. Dissatisfied with that

holding, the appellants appealed to this Court on the following grounds:

1. The learned Justices of the Constitutional Court erved in law when they
misapplied the Political Question Doctrine.

Z. The learned Justices of the Constitutional Court erred in law when they
held that the Petition did not raise competent questions requiring their
Inferprefation under Article 137 of the Constitution,

3. The learned Justices of the Constitutional Courf erred in Ia w and
misdirected themselves when they decided that the Pefifion called upon

them fo review and implement the health policies.

The appellants prayed for the ruling of the Constitutional Court to be set aside
and for an order directing that Constitutional Petition No. 16 of 2011 to be

heard on its merits.
The appellants were represented in this Court by Counsel Peter Walubiri,
Kizito Sekitoleko and Mr. David Kabanda. Ms. Patricia Muteesi, Principal

State Attorney represented the respondent, the Attorney General. Counsel for

both parties filed and relied on their written submissions.

Consideration of the Appeal

There are three grounds of appeal set out in the Memorandum of Appeal. 1

will tackle ground 2 first and then grounds 1 and 3 together.

Ground 2 of appeal was framed as follows:
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“The learned Justices of the Constifutional Court erred in law when
they held that the Petition did nof raise competent questions requiring
their inferpretation under Article 137 of the Constifution.”

Submitting on this ground, counsel for the appellants faulted the learned
Justices of the Constitutional Court for their decision to strike out their
Petition on grounds that it did not raise competent questions requiring

interpretation under Article 137 of the Constitution.

They submitted that Article 137(1) vested powers of interpretation of the
entire Constitution in the Constitutional Court. Counsel further submitted
that all Acts of Parliament or other laws and things done under the authority
of any law and all acts and omissions by any person or authority, which
included acts and omissions of the executive relating to the rights under

Article 33 and 34 of the Constitution are justiciable before the Constitutional

Court.

Counsel also contended that the powers of interpretation of the Constitutional
Court were very wide and that no single article of the Constitution was ring-
fenced from interpretation since no act or omission of Government, if alleged

to be in contravention of the Constitution could be protected from scrutiny by

the Constitutional Court on any account.

Lastly, counsel for the appellants contended that the Petition raised issues
relating to omissions of the Government that contravened several provisions
of the Constitution. As a result, they submitted that the Constitutional Court
was obliged to entertain the Petition since it fell squarely within Article
137(3) of the Constitution. Counsel for the appellants relied on this Court’s
decision in Ismail Serugo v. Kampala City Council & Another, (Constifutional

Appeal No. 2 of 1998), among; others, to support their contentions.
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On the other hand, the Attorney General supported the decision of the
Constitutional Court. The Attorney General contended that the learned
Justices of the Constitutiona] Court correctly exercised their discretion when
they refused to hear a case whose determination required the Court to
encroach on the powers of other arms of Government. She contended that
the learned Justices of Appeal acted judiciously with regard to all
circumstances of the case since they noted that the petitioners could seek
redress in the High Court by way of judicial review or through the
enforcement of their rights in respect of the alleged acts and omissions.

The Attorney General also contended that this Court should not adopt a strict
interpretation of Article 137 as obliging the Constitutional Court to determine
any issue before it, regardless of whether the Petition called for Court to
exercise powers of other arms of Government. In the Attorney General’s
view, allowing the Courts to exercise their jurisdiction by encroaching on the
powers of other arms of Government would undermine the doctrine of

separation of powers and consequently the rule of law leading to

constitutional instability and anarchy.

In rejoinder, counsel for the appellants contended that under Article 137(3),
the Constitutional Court was hot only authorized to hear Petitions falling
therein but was obligated to resolve them. Counsel for appellants submitted
that the doors of the Constitutional Court should remain wide open for

people of Uganda to have access to the Court at all times to seek for
declarations and redress under Article 137 of the Constitution, in the event of

any violation. Counsel relied on Uganda Association of Women Lawyers & 5
others v, Atforney General, (Constitutional Petition No. 2 of 2003) in support

of their assertion.
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Having set out the parties’ submissions, let me now revisit the holdin
Constitutional Court which gave rise to this ground. In striking out the

appellant’s Petition, the Constitutional Court observed and held as follows:

g of the

“This petition was brought fo this Court under Article 137(3), ()
and Article 45 of the Constifufion. The parameters within which
this court is required fo operale are established in Article 137(1)
and (3) of the Constitution. It provides as follows:~

(b) any act or omission by any person or authority; is inconsistent
with or in contravention of 4 provision of this Constitution
may petition the Constitutional Court for a declaration fo that

effect, and for redress where appropriate.”

This Court has jurisdiction on matters where the Petition, on the

face of it shows that an inferpretation of a provision of the
constitution is required. See [smnail Serugo Vs Kampala Cily Council

Atforney General Constifufion Appeal NO. 2 of 1998

The Petitioners’ contention is that the State has failed fo provide
pasic indispensable health ifems in Government facilifies for
expectant mothers taking into consideration their unique status and
their natural maternal function in the society. ... In the Petitioners’
opinion, this is in violation of the National Objectives and Directive
Principles of State policy Numbers 10), XIV(®) XXVIID) and

8
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Articles 33(2), (3), 20(1), (2), 22(1), (2), 24, 34(1), 44(a), 8(a) and
45 of the Constitution of Uganda.

We are in agreement with the respondent’s argument that the
petition deals generally with all hospitals, health centres, and the
entire health sector and broadly covers all expectant mothers. The
Role of this Court as stated in Article 137 is fo inferpref the
provisions of the Constitution. The petitioner must prove before
court that the constifutional provisions have been violated.

4

With all the greatest respect to the learned Justices of the Constitutional

Court, I disagree with their reasoning and the conclusions they reached.

The appellants in paragraph 5 of their Petition contended that non provision
of basic indispensable health maternal commodities in Government health
facilities and the imprudent and unethical behavior of health workers

towards expectant mothers constituted acts and omissions which contravened

and were inconsistent with the Constitution.

Furthermore, in paragraph 10 of their Petition, the appellants also set out the

acts and omissions of Government and maternal health workers,, which they

alleged were inconsistent with or in contravention of the Constitution. The

alleged acts and omissions were spelt out in paragraph 10 (c), (8) (h), ) (),

and (p) of the Petition, which I will only cite in the relevant parts as follows:

“10 (©) “Non provision of basic maternal health commodities fo
expectant mothers and the failure on the part of health workers
fo exercise the requisife health care leads fo death of children
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100)

100)

10(p)

hence and infringement of their rights guaranteed under Articles

22, 38 and 34 of the Constitution.”

When the government and its agents — the health workers
neglect, refuse and or fail fo take care of the expectant mothers,
this non provision of the minimum health care package ...
contrary fo Article 33 and 34.

The stafe has tailed in its obligation to provide the basic health
facilifies and opportunities necessary fo enhance the welfare of
women fo enable them realize their full pofential and
advancement which contravenes article 33(1) of the
Constitution.

The expectant mothers are mal treated with lofts of insults and
harsh handling by the health workers in many of the
government health centres all in confravention of Article 24
which guards against inhuman cruel and degrading freatment.

The non provision of essential maternal kits, the non supervision
of the public health facilities and the resultant omission and un
professionalism of health workers contfravenes Article 33(3) .....

The provision of basic minimum maternal health care fo
vuinerable poor women in government hospitals is of
comparable priorify under various regional and infernational
Instruments and of particular inferest is arficle 12 of the ICESCR

10
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and comment 14 fo which Uganda is a party and ifs failure
contravenes ofjective XXVIII, Article 84 and 45 of the

Constitution,

Apart from making allegations about the acts and/or omissions of the
Government and health care workers, as indicated above, the Petitioners also
cited the various provisions of the Constitution which they alleged the various
acts and/or omissions which they were complaining about were inconsistent
with or in contravention of. These included Articles 3A, 20() & (2),22() &
(2), 24, 33(2) & (3),34(D), 44 (a), 287 and 45 of the Constitution. These

Articles were cited in paragraph 10 of the Petition.

It is clearly evident from the above pleadings that the appellants specified the
acts and omissions of the Government and its workers in the health sector
which they alleged were inconsistent with and in contravention of the
Constitution. The appellants also cited the particular provisions of the
Constitution which the said acts and omissions of respondent and its workers
were alleged to be contravening, The appellants also prayed in their Petition
to the Constitutional Court for specific declarations to the effect that those

acts and omissions contravened the Constitution and also for redress.

All these averments, in my view, gave rise to competent questions for the
Constitutional Court to hear, interpret and determine, with a view to
establishing whether the Petitioners’ allegations had been proved to warrant
the Constitutional Court to issue the declarations sought by the Petitioners
and to either grant the Petitioners redress or to refer the matter to the High

Court with the appropriate directions, in accordance with the dictates of

Article 137(4).

It is therefore my finding that the Constitutional Court erred in striking out

the appellant’s Petition partially on the ground that holding that there were

11
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no competent questions set out in the Petition that required interpretation of

the Constitution by the Court.
I would therefore allow ground 2 of appeal.

Grounds 1 & 3 of appeal

Ground 1 of appeal was framed as follows:

1. The learned Justices of the Constitutional Courf erred in law when
they misapplied the Political Question Doctrine.

On the other hand, ground 3 of appeal was framed as follows:

3. The learned Justices of the Counstitutional Court erred in Iaw and
misdirected themselves when they decided that the petition called upon
them fo review and implement the health policies.

These grounds arise from the following holding of the Constitutional Court:

“Much as it may be frue that Government has not allocated enough
resources fo the health secfor and in parficular the maternal health
care services, this court is, with guidance from the above discussions,
reluctant fo defermine the questions raised in this petition. The
Executive has the political and legal respounsibility fo defermine,
formulafe and implement polices of Government, for infer-alia, the
good governance of Uganda. This duty is a preserve of the Executive
and no person or body has the power fo defermine, formulafe and
implement these polices except in the Execuftive,

This court has no power fo defermine or enforce its jurisdiction on
maltters that require analysis of the health secfor government policies,
make a review of some and let alone, their implementation. If this
Court defermines the issues raised in the pefition, it will be substituting
ifs discrefion for that of the executive granted fo if by law.

In maftters which require any courf fo draw an inference, like in the
instant petition, an application for redress can best be enfertained
by the High Court under Arficle 50 of the Constifution. An

12
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application for redress can only be made fo the Constitutional Court
in the confext of a pefifion under Article 137 brought for the
inferpretation of the Constitution. See Ismail Serugo Vs Kampala

City Council supra.

From the foregoing, the issue raised by the petitioners concern the
manner in which the Executive and the Legislature conduct public
business/issues, affairs which is their discretion and not for this
court, This court is bound to leave certain constitutional questions
of a political nature fo the Executive and the Legislature fo

defermine,

We appreciate the concerns of the petitioners as regards what fo
them is the unsatistactory provision of basic health maternal
commodities and services fowards expectant mothers that motivated
them fo lodge this petition. Buf with the greatest respect, we find the
solution fo the problem is not through a Constitutional petition that
1s in the nature of requiring this Court fo resolve a political question
Like this one is. There are other legal alfernatives that the
Constitution and other laws provide for resolution of such.”

The contention in the above two grounds is essentially the applicability of the

Political Question Doctrine in Uganda.

Counsel for the appellants contended that under the Constitution of Uganda,
there was no room for application of the political question doctrine. Counsel
submitted that the doctrine was based on the American Constitution
construction which was not applicable in Uganda. Counsel criticized the
doctrine as being a relic from the past and contended that the case of
Marbury v. Madison 1 Cr. (1 803), from which the doctrine was enunciated
by the United States Supreme Court, was decided over two centuries ago and

was a case on judicial review and not on Constitutional interpretation.

Counsel for the appellants further contended that the people of Uganda
enacted their own Constitution to suit their own circumstances and therefore
cannot be held hostage to 19% century American jurisprudence. Counsel

urged this Court fo move under Article 132(4) of the Constitution and depart

13
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from the case of Afforney General v. Maj, Gen. David Tinyefuza,
(Constitutional Appeal No. 1 of 1997) which ruling had given rise fo the
proposition that the political question doctrine was applicable in Uganda.

The basis of departure, according to counsel, was that it was no longer good
law, but most significantly that it did not constitute part of the ratio decidendi
of the judgment of Court since it was not based on a specifically framed issue
of political question. According to counsel, it was only reflected in the

judgment of Kanyeihamba, JSC as a comment on principles of constitutional

interpretation.

Counsel further contended that the doctrine of separation of powers under
the United States of America Constitution was not the same in Uganda since
in the United States of America, Cabinet Secretaries cannot sit in the Senate,
whereas in Uganda, cabinet ministers can also be Members of Parliament. He
contended that Uganda was a constitutional democracy, where there was no
strict separation of powers. To this end counsel submitted that the political

question doctrine based on the American construction does not apply in

Uganda.

Counsel further submitted that the Constitution of Uganda was supreme and
had binding force on all authorities including the Executive. Relying on
Article 20 (2) of the Constitution, counsel for the appellants contended that
all organs and agencies of Government had an obligation to respect, uphold
and promote the rights and freedoms enshrined in Chapter 4 of the
Constitution of Uganda and that these rights included those that were in issue
in this appeal. Counsel for the appellants contended that therefore, no act or
omission of Government, if alleged to be in contravention of the Constitution

could be protected from scrutiny by the Constitutional Court, on account of

the antiquated political question doctrine.

14
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On the contrary, counsel submitted that Courts in Uganda, in interpreting the
Constitution were required to be guided by national interest and common
good enshrined in the National Objectives and Directive Principles of State
Folicy as provided for under article 8A of the Constitution. These principles,
counsel for the appellants submitted, included the obligation of the
Government of Uganda to ensure that all Ugandans (including women)
enjoyed rights and opportunities and access to, among others, health services.
Accordingly, counsel for the appellants submitted, this obligation on the part

of the Government left no room for the operation of the political question

doctrine in Uganda.

Without prejudice to the above submissions, counsel for the appellants
further contended that the political question doctrine was not applicable
where rights of an individual and the constitutionality of a law or an act or
omission were in issue. Counsel cited authorities where Courts in different

jurisdictions entertained matters that were political in nature on grounds that

the rights of an individual were in jeopardy.

Counsel for the appellants cited and relied on the American case of
Zivotostsky v. Clinton, Sec of State. 132 S, Ct 1421 (2012), where the
Supreme Court of the United States of America allowed citizens born in
Jerusalem to have “Israel” listed as the place of birth on their passports, in
spite of the State Department’s arguments to the contrary that were based on

the long standing policy of not taking a position on the political status of

Jerusalem:,

Counsel for the appellants also cited in support of their submissions the
Canadian case of Berfrand v. AG of Quebec [1992] 2 IRC 408, where the

Supreme Court of Quebec, Canada, held that if a citizen claims that his

15
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fundamental rights are threatened by Government action, the Courls musl

decide whether there has been a violation of the said rights.

Lastly, counsel for the appellants contended that the Petition alleged
contravention of several provisions of the Constitution, some dealing with
fundamental rights and freedoms. Counsel for the appellants therefore
contended that the Constitutional Court erred in law when it ruled that the
political question doctrine prevailed over the Constitutional Court’s duty to
interpret the Constitution. Counsel for the appellants urged this Court to so

find and to allow the appeal and reinstate the Petition for hearing on its

merits by the Constitutional Court.

Altorney General’s submissions on grounds 1 & 3 of Appeal

Counsel for the respondent, on the other hand, supported the decision of the

Constitutional Court to strike out the appellants’ petition on grounds of the

political question doctrine.

Counsel argued that the Petition required the Constitutional Court in the
course of exercising its interpretation jurisdiction, to exercise
power/discretion which was reserved by law to Parliament and the
Executive. This, according to respondent’s counsel, contravened the doctrine

of separation of powers which was reflected in the political question doctrine.

For emphasis, counsel contended that the appellants’ petition required the
Constitutional Court to review the general performance of the maternal
health sector. This review, according to counsel, would be a breach of Article
90(1) of the Constitution, as well as Rules 133 and 161 of the Parliamentary
Rules of Procedure which operationalized Article 90, which give the

Parliament of Uganda an oversight responsibility over the implementalion of

government policies and programmes.

16
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Counsel further submitted that the appellants’ petition also required the
Constitutional Court to review the propriety of government macro-economic
policy of resource allocation to the maternal sector vis a visother sectors,

contrary to the provisions of Article 111(2) of the Constitution of Uganda, as

well as section 7(2) of the Budget Act.

It was also counsel for the respondent’s contention that the political question
doctrine was not concerned with jurisdiction under Article 137 but with
“justiciability”. Counsel submitted that Court’s jurisdiction under Article 137
was never disputed but that what was disputed was whether the matters that
were raised in the Petition were justiciable. According to counsel for the
respondent, justiciability, unlike jurisdiction, was a matter for the discretion
of the Court. Thus a court of competent jurisdiction could exercise its
inherent discretion and decline to hear a matter which was properly before it,
if it determined that the issue was best suited for resolution by other arms of
government, or that its determination would involve an undue encroachment
on the power of parliament or the Executive. Counsel for the respondent
contended that since the doctrine entailed the use of discretionary power, it
should be exercised judicially with regard to the circumstances of the case.

Counsel cited AG v. Paul K Ssemogerere & Z, Olum, Constitutional Appeal No.
3 of 2004 in support of the respondent’s submissions.

Counsel for the respondent further submitted that when Courts exercise their
jurisdiction to check the excesses of other branches of the government or
their departments, they should not do so by encroaching on the powers of the
executive or parliament. Counsel for the respondent cited an example of
Judicial Review, where the High Court, could review the decision making
process but that it would not substitute exercise of discretion or make a

decision which was legally reserved to another arm of government.

17
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In conclusion, counsel for the respondent urged this Court to uphold the
political question doctrine as being applicable in Uganda, and to hold that the

doctrine is consistent with our Constitution, laws and jurisprudence.

In rejoinder, counsel for the appellants contended that the appellants’ Petition
to the Constitutional Court concerned a demand for a declaration regarding
government obligations with respect to Uganda’s preventable healthcare

crisis. Counsel further contended that by applying an erroneous

understanding of the political question doctrine, the Constitutional Court
failed to address the central question presented by the appellants, that is:
“whether the persistent denial of labour and delivery care fo expectant

mothers violated the appellants’ constitutional rights”.

Counsel for the appellants also contended that several jurisdictions strongly
disfavoured the political question doctrine. In support of their contention,
they cited, infer alia Zivotosfsky v. Clinfon ,Sec of State. (supra); Minister of
Health v. Treafment Action Campaign, 2002 (5) SA 721 (CC); Paschim Banga
Khetf Mazdoor Sanity v. State of West Bengal, (1996) 4 S.C.C 37; and
Government of Rep. of South Africa v. Grootboom, 2001 (1) SA 46 (CC).

Counsel contended that where government action or omission violates the
Constitution which is the fundamental law, the Courts as guardians of the

Constitution could intervene and make declarations even on matters that

would ordinarily be of policy in nature.

Lastly, counsel also contended that the executive had no untouchable
prerogative fo allocate resources and make policy decisions or omissions in

clear breach of the Constitution. Counsel then reiterated their prayers in the

Memorandum of Appeal.

18
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“Political question doctrine” holds that certain issues should not be
decided by courtfs because their resolution is committed to another
branch of government and /or because those issues are not capable, for
one reason.or.another, of judicial resolufion. Its purpose is to
distinguish the role of the judiciary from those of the Legislature and
the Executive, preventing the former from encroaching on either of the
latter. Under this rule, courts may choose to dismiss the cases even if
they have jurisdiction over them.

The Constitution has clearly streamlined the roles of each of the
organs of Government. Le. the Legislature, the Executive and the
Judiciary as follows:

Article 79 Functions of Parliament
Article 111, The Cabinet
Article 126 Exercise of judicial power

These articles clearly stipulate the different roles assigned fo each of
the three organs of Government by the Constitution.

According fo Halsbury’s Laws of England, 4 Ed. Butferworths,
London, 1989, Para 5, the doctrine of separation of powers Implies

that;

1. A particular class of function ought to be confided ouly fo the

corresponding organ of Government.
2. The personnel of the three organs of Government must be distinct.

3. The aufonomy of each branch of government must be immune
from undue encroachment from any of the others.”

19
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Resolution of Grounds 1 and 3 of Appeal

It is important at the onset to examine the meaning of the political question
doctrine and whether it is applicable in Uganda. According to Black’s Law

Dictionary, 9th Edition at page 1277, the political question doctrine is defined

as follows:

“A Judicial principle that a Court should refuse fo decide an issue
involving the exercise of discretionary power by the execufive or
legislative branch of government.”

A political question, on the other hand is defined, on the same page as

follows:

“A question that Court will not consider because it involves the
exercise of discrefionary power by the execufive or legislative branch
of government-Also fermed as non justiciable question.”

The origins of the political question doctrine can be traced back to the
Supreme Court of the United States in the case of Marbury v. Madison 5 U.S.
(1 Cr.) 137 (1803), where the Court held that the province of the court was
solely to decide on the rights of individuals and not to inquire how the
Executive, or Executive officers perform duties in which they had discretion
and secondly, that questions, which are by their nature political, or which

are, by the constitution and laws, submitted to the executive can never be

made in this court.

It has also been observed that while it was neither created by legislation nor is
it a part of the United States of America’s Constitution, this rule appears to
emanate from the doctrine of Separation of Powers. It has hence been
described as a judicial doctrine created by the Court as part of the broader
concept of justiciability—the issue of whether a matter is appropriate for
court (or judicial?) review. The Political Question doctrine rule is therefore

both interpretive and self-imposed by the courts.

20
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In Coleman v. Miller, 307 U.S. 433, 454-455, the United States Supreme
Court further observed that the dominant considerations in determining

whether a question falls within the political question category are the

appropriateness under the system of government of attributing finality to the

action of the political departments and also the lack of satisfactory criteria for

a judicial determination.

However, even in the Unites States where the political question doctrine is
said to have originated from, the Supreme Court has not always reached
similar outcomes wherever the doctrine is invoked. For example, in Baker v.

Carr 369 U.S. 186 (1962) Mr. Justice Brennan, who wrote the opinion of the

Court, held as follows:

“Prominent on the surface of any case held to involve a political
question is found a fextually demonstrable constitutional commitment
of the issue fo a coordinate political department; or a lack of Judicially
discoverable and manageable standards for resolving it; or the
Impossibility of deciding without an initial policy defermination of a
kind clearly for non judicial discretion; or the impossibility of a court'’s
underfaking independent resolution without expressing lack of the
respect due fo coordinate branches of government; or an unusual need
for unquestioning adherence fo a political decision already made; or
the potentiality of embarrassment from multifarious pronouncements

by various departments on one question.”

Mr. Justice Brennan continued,

“Unless one of these formulations is inextricable from the case at bar,
there should be no dismissal for non justiciability on the ground of a
political question's presence. The doctrine of which we freat is one of
"political questions," not one of "political cases."” The courts cannot
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reject as "no law suit” a bona fide conftroversy as fo whether some

action denominated "political” exceeds constitutional authority.”

In the Baker Case (supra), the Court rejected the political question argument
and went on to hold that the political question did not bar Courts from
reaching the merits of a challenge brought against Tennessee’s system of
apportioning its state legislature. The Court held that although the case was
“political” in the sense that it was about politics, and there were questions
about how Courts might grant relief if Tennessee’s apportionment scheme
was declared unconstitutional, the Court saw neither as reasons for

invocation of the political question doctrine.

The question that then arises is whether the political question doctrine is

applicable in Uganda, and if so, whether it bars the Constitutional Court from
entertaining questions raised in the appellants’ Petition.

The Constitution prescribes the jurisdiction of the Constitutional Court in
Article 137 (1) as follows:

"Any question as fo the inferprefation of this Constitution shall be
determined by the Court of Appeal sitting as the Constifutional Court.”

Justice Mulenga, JSC (as he then was) in Paul Semogerere & 2 ors v. the
Atforney General, Constitutional Appeal No. 1 of 2002, while commenting

about the mandate of the Constitutional Court under Article 137(1) observed

as follows:

“The court is thus unreservedly vested with jurisdiction fo defermine

any question as fo the inferpretation of any provision of the
Constifution. With regard fo inferpretation of the Constitution, the
court's jurisdiction is unlimited and unfetfered, This 1s reiferated in

clause (5), which provides for reference of "any question as fo the
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Interpretation of this Consfifution ', arising in any proceedings in a
court of law, to the Constitutional Court "for decision in accordance

with clause (1)"

Under the Constitution of Uganda, when a person claims that “anything in or
done under the authority of any law” or any action or inaction on the part of
“any person or authority”, is inconsistent with or in contravention of the
Constitution, the Constitutional Court is the appropriate court to determine
whether the person’s claim has substance or not. Therefore, the
Constitutional Court cannot abdicate this duty by declining to entertain a
Petition filed under Article 137 of the Constitution on grounds that the matter

will be infringing on the discretionary powers of another organ of the State.

Let me now turn to examine the issue whether the political question doctrine
applies to bar the Constitutional Court from looking into the acts and/or

omissions on the part of those vested with executive powers.

Article 111(2) provides as follows:

“The functions of the Cabinef shall be fo determine, formulate and
Implement the policy of the government and to perform such other
functions as may be conferred by this Consfitution or an y other law.”

While this Article vests the power to determine, formulate and implement
government policies in the Cabinet, Article 137(3)(b) of the Constitution
grants any citizen who alleges that any act or omission by any person or
authority is inconsistent with and in contravention of a provision of this
Constitution, may petition the Constitutional Court for a declaration to that
effect and for redress where appropriate. This Article provides in the relevant

part as follows:

“A person who alleges thaf —

@ ..or
(B)  any act or omission by any person or authority,
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Is inconsistent with or in confravention of a provision of this
Constitution, may petition the coustifutional courf for a declaration fo

that effect and for redress where appropriate.”
The ruling of the Constitutional Court on the application of the political
question doctrine acting as a bar on the Constitutional Court to look into the
acts and/or omissions of the Executive complained of by the Petitioners

cannot be upheld.

As I have already discussed above, Article 137(3) (b) of the Constitution of
Uganda gives a right to any person who alleges that any act or omission by
any person or authority, is inconsistent with, or in contravention of, any
provision of the Constitution, to access the Constitutional Court directly by
filing a Petition to challenge such acts or omissions. Once this is done, the
Constitutional Court has a duty to entertain it and may, after hearing the

parties, grant the declaration that such an act or omission is inconsistent with

or contravenes the provision(s) in question.

Let me now turn to highlight the constitutional provisions relied on by the

Attorney General in relation to the role of Parliament.

Article 79 of the Constitution of Uganda provides for the functions of
Parliament. Article 90(1) of the Constitution further provides for Parliament
to “appoint committees necessary for the efficient discharge of its functions.”
It should however be noted that although Article 79, among others, vests
Parliament with the power to make laws, this does not mean that these laws
are impervious to scrutiny from court. This is because under Article 137(3)
of the Constitution, the same Constitution also vests any person with power to
challenge the constitutionality of any law that he or she believes contravenes
or is inconsistent with the Constitution. The same Article also vests the
Constitutional Court with power to hear and make determination on Petitions
filed against any Act passed by Parliament under Article 79 which is allegedly
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inconsistent with or in contravention of any provision of the Constitution.

Thus, in my view, Article 79 is not absolute. If is subject to the Constitution.

Clearly, the above provisions read together, do not warrant the exclusion of
the Constitutional Court from looking into matters reserved for Parliament on
the basis of the political dquestion doctrine. Therefore, the arguments of the
Attorney General that the Constitutional Court cannot inquire into matters
reserved for Parliament is not supported by the clear provisions of Article

137(1) and (3) (a) of the Constitution.

Turning to this appeal, it is important to note that the role of Parliament was
never an issue in this Petition. The petitioners (now appellants) did not allege
that any acts or omissions on the part of Parliament, to prompt the
Constitutional Court to rule on the applicability of the political question
doctrine determine this issue. Rather, the appellants were challenging the
actions and omissions of the executive and its agents. Since the issue of the
political question doctrine vis-a-vis functions of Parliament was never raised
by the Petition, it therefore follows that this part of the holding of the
Constitutional Court cannot stand and should be set aside. This is because the
Court ruled on an issue that was neither raised in the Petition nor canvassed

during the parties’ respective submissions on the preliminary objection.

Given my finding above, I would, therefore hold that the political question
doctrine has limited application in Uganda’s current Constitutional order and
only extends to shield both the Executive arm of Government as well
Parliament from judicial scrutiny where either institution is properly
exercising its mandate, duly vested in it by the Constitution. It goes without
saying that even in these circumstances, factual disputes will always come up
where a private citizen challenges either the Executive or Parliament action

or inaction and the resultant outcome of such actions and inaction in respect
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to either institution’s implementation of its respective constitutional mandate
and whether such action or inaction contravenes or is inconsistent with any
provision of the Constitution. It is my considered view that it was for this
very purpose that the Constitutional Court was established and given powers

under Article 137(1) and (3) to consider these allegations and determine

them one way or another.

Indeed, the Constitutional Court has had no problem in the past in dealing
with such kinds of problems before. For instance in Paul K. Semogerere &
Anor. v. AG, [Constitutional Petition No. 5 of 1999] , the Constitutional Court
did not have any problem with striking out the Referendum and Other
Provisions Act, 1999 on ground that the Act had been passed by Parliament

without the requisite quorum stipulated in the Constitution.

Recently, in Oloka-Onyango & 9 others v. AG, [Constitutional Fetition No. 08
of 2014] , the Constitutional Court once again struck out the Anti-

Homosexuality Act 2014 on ground that it was passed by Parliament while it

lacked the requisite quorum required.

Was the Constitutional Court correct and justified to strike out the appellants’

petition without hearing its merits?

In refusing to hear the petition on its merits, the Constitutional Court held as

follows:

“This court, while executing its duties, is bound fo follow the
principles of Constitutional inferpretation laid out in Paul Kawanga
Ssemwogerere & 2 others Vs Attorney General constitutional Appeal
NO. 1 of 2001 (SC)._The constitutional provisions must not be read

and considered in isolation buf as a whole so as to complement each

other.
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1t would appear fo us that the petitioners fo this petition have available
remedies that they can pursue in the law we have pointed out, other
than resorting fo this petition, which calls upon us fo resolve what we

have appreciated fo pe a political question,

Further, we are also of the view that the petitioners who aver that they
are being aggrieved by the respondent can apply for redress under
Article 50 of the Constifution,

Accordingly, we do nof find an ly competent questions set ouf in the
petifion that require Inferprefation of Constitution by this court. The
acts and omissions complained of £21 under the doctrine of “political

question”,
Article 20(2) of the Constitution provides as follows:

“The rights and freedoms of the individual and group enshrined in this
Chapter shall be respected, upheld and promoted by all organs and
agencies of Government and by all persons.”

Clearly this article does not exclude any institution, be it the Executive or
Parliament from respecting, upholding and promoting the rights and
freedoms enshrined under Chapter 4 of the Constitution. It therefore follows
that where the Court is being called upon to look into whether certain laws,
actions or omissions of Parliament are in contravention of Article 20(2)
and/or any other provision of the Constitution, it would not be right for the
Court to decline to consider the merits of the allegations made in the Petition,
before it would be able to pronounce itself on the allegations made in the

Petition filed under Article 137(8) of the Constitution.
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Sccondly, Article 137(3) permits Petitions to be based on allegations that the
acts and omissions are inconsistent with the Constitution. Such a Petition can
therefore be presented before the Constitutional Court, and should be
cntertained by the Constitutional Court irrespective of whether or not it
would be upheld by the Constitutional Court after hearing it on its merits,

provided the Petition discloses a cause of action as was defined by this Court

in Serugo v AG (supra).

In this particular case under consideration, the Constitutional Court was
being called upon to inquire into the alleged acts and omissions of the
Executive with respect to the delivery of maternal health services in the
country and to make declarations if it was satisfied on the evidence before it
that the allegations had been proven. The Constitutional Court was also
requested to give redress if 1t found it appropriate or to refer the matter to the

High Court to investigate and determine the appropriate redress.

All these matters were properly within the ambit of the powers vested in the

Constitutional Court by Article 137 of the Constitution. Article 137 vests the
Constitutional Court with the power and the responsibility to hear petitions
lodged under it and to consider and determine whether there is any merit in
the alleged violations of the Constitution as stated in the petition. In my view,
the jurisdiction vested in the Constitutional Court is not discretional, but
mandatory. Hence, the Constitutional Court cannot abdicate its duty to hear
a Petition properly lodged before it on its merits and to make a determination

whether or not to grant the declarations sought, as well as the redress, where

appropriate.

Furthermore, it is my view that the Constitutional Court not only has the

jurisdiction, but also the responsibility to construe such provisions, with a
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view to determining whether the acts or omissions complained of are

inconsistent with or contravenes the provision(s) in question.

Therefore, the fear that the Constitutional Court will transgress into areas
reserved to the other arms of government was not warranted. The primary
role of the Constitutional Court is to interpret the Constitution, and make
declaration(s) where it finds that certain laws, acts or omissions are either
inconsistent with or in contravention of some provisions of the Constitution.
Inevitably, the Constitutional Court will, in the process of adjudicating these

matters before it, evaluate both sides of the argument in order to reach a just

decision.

My reasoning is fortified by the opinion of Justice Mulenga, JSC (as he then
was) in Paul Semogerere & 2 ors v. the Attorney General, Constitutional
Appeal No. 1 of 2002 where while considering the role of the Constitutional

Court, he held as follows:

“Even where it is not possible to harmonize the provisions brought
before it, the court has the responsibility fo construe them and
pronounce itself on them, albeit fo hold in the end that they are
Inconsistent with each other. Throygh the execufion of that
responsibility, rather than shunning 1f, the court is able fo guide the
appropriate authorities, on the need, if any, fo cause harmonization
through amendment. In my opinion therefore, the decision thaf the
Constitutional Court has no jurisdiction fo construe or Inferpref any
provision of the Constitution is misconceived and erroneous in law,”

I am further fortified in my reasoning by the following additional
considerations. First, if this Court were to uphold the respondent’s
contentions to the effect that the political question in Uganda ousted the
Constitutional Court’s jurisdiction to Inquire into the acts and omissions that
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the appellants had alleged were inconsistent with or in contravention of the
Constitution, all the acts and omission of the Executive will be beyond judicial
scrutiny. The Constitutional Court may end up dealing with only
constitutional violations of private actors. Such a result would run contrary
to the clear language of the Constitution which clearly entrenched provisions
intended to ensure that all the arms of the State and everyone, irrespective of

whether he or she is acting in their official or private capacity, respects and

upholds the Constitution.

Such a result would also run contrary to the letter and spirit of the
Constitution which recognizes the doctrine of separation of powers of the
three arms of government, while at as the same time building in a system of

checks and balances between the Executive, the Legislature and the Judiciary.

Secondly, going by Black’s Law Dictionary definition of a political question as
“a question that Court will not consider because it involves the exercise of
discretionary power by the executive or the legislative branch of
government”, it would be very difficult if not impossible for either the
respondent to successtfully argue that the questions/matters that were raised

by the appellant’s Petition to the Constitutional Court indeed raised a political

question or several political questions.

It should be recalled that the appellant’s Petition alleged, among others,
omission to stock drugs and supplies, neglect of duty by the government’s
medical personnel, and inhumane treatment of expectant mothers. The
Petitioners contended that these acts and omissions had resulted in an
unacceptably high maternal mortality rate in the country. Could it be argued
that it was part of Government policy to achieve the alleged actions and
omissions! It should be noted that the Attorney General did not plead in

defence of the Executive that the acts that the appellants complained of by its
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health workers were in furtherance of the Government of U ganda policy of
the delivery of Maternal Health Services in Uganda. Therefore, in as much as
it is an undisputable fact that the constitutional mandate of the Executive
covers the determination, formulation, and implementation of the maternal
health policies in Uganda, there is no way the acts and omissions complained

of by the appellants can be brought under the ambit of the Executive’s

mandate, to shield it from judicial inquiry.

The only allegation in the appellants’ Petition that could be argued could
possibly come under the political question doctrine was the allegation that
failure to stock the necessary drugs was a result of inadequate budgetary
allocation to the maternal health sector. But even with such an allegation in
the Petition and even if the Constitutional Court believed that it may be
raising a political question, I am still of the view that the Constitutional Court
should have heard the parties and made a determination based on the merits

or demerits of the Petitioner’s claim and not struck out the Petition summarily

without hearing them.

I therefore find that although the political question doctrine has some limited
application in Uganda, in this particular case, the Constitutional Court erred
in law when it abdicated its constitutional duty to hear the merits of the

appellants’ Petition before reaching the decision whether to allow or dismiss

it on the political question doctrine. Poo Hov v AA

I now wish to address myself to the Constitutional Court’s reasoning that the
Petitioners should have gone to the High Court. This, in my view, is a self
defeating argument. If indeed the political question doctrine precluded the
Constitutional Court from questioning government’s actions or inaction, how
then could the High Court exercise its powers under Article 50 or Section 33
of the Judicature Act or under the Government Proceedings Act, without
being confronted with the political question issue in a similar manner?
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As I have already obscrved, the jurisdiction of the Constitutional Court under
Article 137 is not exclusive to just interpretation. (Afforney General v. David

Tinyefuza, (supra)).

Other than making a declaration sought under Article 137(3), the Court may
grant an order for redress under Article 137 (4), if it considers that there is
need to do so or refer the matter to the High court to investigate and

determine the appropriate redress.

A petitioner cannot therefore be faulted for seeking redress under his or her
Petition filed under Article 137(3). This is especially so, where the petitioner

has in the petition sought for both a declaration and redress. Seeking redress

does not make a Petition bad in law.

If the Constitutional Court felt that it could not grant any rédress, it should
have dealt with the part of the petition seeking a declaration/interpretation
and referred the matter of redress to the High Court. This is because the
Constitutional Court has a legal and mandatory duty to adjudicate on any

matter dealing with the interpretation of the Constitution.

It is not a requirement under the Constitution that in order for a person to
seek redress, the Petitioner must have suffered a personal legal grievance.
The petitioner, in my view, need not show that he or she has experienced or
is experiencing or is under the threat of experiencing harm based on the
challenged law, act or omission. The grievance extends beyond a petitioner
directly aggrieved by any act or omission to petition Court. On the other

hand, seeking redress in the High Court presupposes that the petitioner

suffered a grievance.
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I'would therefore find that although the political question doctrine has
limited application in Uganda, the Constitutional Court erred in law when it
struck out the appellants’ Petition without hearing it on its merits on grounds
that they had no jurisdiction and that the Petition raised political questions. I

would therefore allow ground 1 and 3 of appeal.

Conclusion
In conclusion, I would allow the appeal and make the following Orders:

a) The Constitutional Court is directed to proceed and hear Constitutional

Petition No. 16 of 2011 on its merits.
b) Given that it is not the fault of either party that the appellants’ petition

was not heard on its merits, coupled with the need for this country to
develop its constitutional jurisprudence in the areas covered by the

Petition, I would not make any order as to costs. Each party will
therefore bear their respective costs.

© thbs 5015

---------------------

HON. DR. ESTHER KISAAKYE
JUSTICE OF THE SUPREME COURT
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THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA

AT KAMPALA

( Coram: Katureebe, CJ, Tumwesigye, Dr. E. Kisaakye , JJSC; Dr.
Odoki, Tsekooko, Okello, & Kitumba, Ag. JJSC)

CONSTITUTIONAL APPEAL NO. 01 OF 2013

Between

1) CENTRE FOR HEALTH, HUMAN RIGHTS —

& DEVELOPMENT
2) PROF. BEN TWINOMUGISHA e eesessees APPELLANTS
3) RHODA KUKIRIZA
4) INZIKU VALENTE ==l
AND
RESPONDENT

ATTORNEY GENERAL....vtiiinnrrnanrssrmneenessemntssss st nnnt it

} Appeal from the ruling of the Constitutional Court (Mpagi-
Bahigeine, DCJ, Byamugisha, Kavuma, Nshimye & Kasule, |
JJA) at Kampala dated 5th June 2012 in Constitutional

| petition No. 16 of 2011

JUDGMENT OF G.M. OKELLO, AG. J5SC
I have had the benefit of reading in draft the judgment of my
learned sister, Justice Dr. E. Kisaakye, JSC; and 1 agree with her

that the Constitutional Court- should have heard the Petition and

Q\‘i YVE F.}&Ji b,



decided it on the merijt one  way or the other on the evidence

available.

The Petition clearly alleges that certain acts and omissions of the
Government and its workers in the health sectors are inconsistent
with or in contravention of some named  provisions of the
Constitution. These -allegations raise questions of Constitutional
interpretation which fall within the Jurisdiction conferred on the
Constitutional Court by Clause I of Article 137 of the Constitution.
See Ismail Serugo Vs KCC & A.G; SCCA NO. 2 of 1998,

I also agree with the orders she proposed.

v |
"’:.'VL~-._.TM': A ALD

............ ‘l...l...ll..l.ll'...l..l'.l-o...l.t.ll.o.!l

G.M. OKELLO
AG. JUSTICE OF THE SUPREME COURT
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THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA
AT KAMPALA

{Coram: Katureebe,CJ,, Tumwesigye, & Dr. Kisaakye, JJSC.; Dr. Odor,
Tsekooko, Okello & Kitumba, Ag. JISC.}.

Constitutonal Appeal No. 01 of 2013

. CENTRE FOR HEALTH HUMAN

RIGHTS & DEVELOPMENT. Between
2. PROF. BEN TWINOMUGISHA APPELLANTS.
3. RHODA KUKIRIZA
4. INZIKU VALENTE
Versus
ATTORNEY GENERAL. T RESPONDENT.

{ Appeal from the ruling of the € wstitutional Court at Kampala (Mpagi-Bhigeine, DCl/ JCC,
Byamugisha, Kavurna, Nshimye and Kasule, Jcc / Jss) dated 05" June, 2012 in
Constitutional Petition No. 16 ol 2011.}

Judgment of J.W.N. Tsekooko, Ag.JSC. :—
ﬁ
This Constitutional Appeal is against the ruling of the Constitutional Court.

The Constitutional Court upheld an objection by the Attorney General about
the competence of the petition instituted by the present appellants namely
Centre for Health, Human Rights and Development, (1* Appellant), Prof.
Ben. Twinomugisha, (2" Appellant), Rhoda Kukiriza (3 Appellant) and
Inziku Valente (4™ Appellant).  The Constitutional Court struck out the
petition essentially because of its views that the issues raised are political

questions. The four Appellants were dissatisfied with the decision and so

they have now appealed to this Court.

Pg 102 2 ] ;QQ% 7/ \'J.‘ﬂ"‘ ‘.
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I have had the benefit of reading in draft the judgment prepared by her
Lordship the Hon. Lady Justice Dr. E. Kisaakye, JSC. I agree with her
conclusions that the appeal be allowed and that the Constitutional Court
should hear and determine the petition. I have also perused the well
reasoned concurring judgment of the learned Chief Justice. I agree with his
analysis. I agree with both their Lordships that each party should bear their
Own Costs.

i :
Delivered at Kampala, this .... j() ........ day of Do b , 2015,

Z"?‘

(I.W.I;I,jl‘sekouko,

*Ag. Justice of the Supreme Court.
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THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT KEMPALA

(CORAM: KATUREEBE, C.J., TUMWESIGYE, KISAAKYE, JJ.SC, ODOKI, TSEKOOKO,
OKELLO, KITUMBA, AG. JJ.SC)

CONSTITUTIONAL APPEAL NO: 02 OF 2014

BETWEEN

1. CENTRE FOR HEALTH, R
HUMAN RIGHTS AND Bhnnnnnnaannadis APPELLANTS
DEVELOPMENT (CEHURD)

2. PROF. BEN TWINOMUGISHA

3. RHODA KUKIRIZA
4. INZIKU VELENTE J

ATTORNEY GENERAL  :mnmmnnnssssnnnnee RESPONDENT

[Appeal from the judgment of the Constitutional Court at Kampala (Mpagi-Bahigeine, D.C.J,
Byamugisha, Kavuma, Nshimye and Kasule, JJCC) dated 05" June, 2012 in Constitutional Petition

No. 16 of 2011]
JUDGMENT OF TUMWESIGYE, JSC

I have had the benefit of reading in draft the judgments of Hon. Justice Dr. Esther Kisaakye
and the Chief Justice, Bart Katureebe, and I agree with them that this matter should go back
to the Constitutional Court for that court to consider the petition on the merits.

I would therefore, allow the appeal.

I agree that each party should bear its costs in this court and in the court below.

o RAa .
Dated at Kampala this ...... f-:io ...... day of @%%«/2015

Jo-‘l/}&

JUSTICE OF THE SUPREME COURT
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THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT KAMPALA

CORAM:  KATUREEBE CJ, TUMWESIGYE, KISAAKYE, JJ.S. G, ODOKL, TSEKQOKO,
OKELLO, AND KITUMBA, AG. JJ.S.C.

CONSTITUTIONAL APPEAL NO.01 OF 2013

BETWEEN
1. CENTRE FOR HEALTH, HUMAN RIGHTS & DEVELOPMENT
2. PROF BEN TWINOMUGISHA 2 APPELLANTS
3. RHODA KUKIRIZA
4. INZIKU VALENTE
AND
i i RESPONDENT

ATTORNEY GENERAL

[Appeal from the ruling of the Constitutional Court (Mpagi Bahigeine, DCJ, B vamugisha,
Kavuma, Nshimye and Kasule JJ.A) at Kampala dated 5 June 2012 in Constitutional

Appeal. No.16 of 2011 ]
JUDGMENT OF KITUMBA, AG. JSC

[ have had the benefit of reading in draft the lead judgment prepared by my
learned sister Kisaakye JSC.

I agree with her reasoning and conclusion. The petition should be returned
to the Constitutional Court for hearing and determination on merit and each

party should bear its own costs.

[ would, however, like to add for emphasis that the supremacy of the
constitution is clearly provided for in Article 2 of the Constitution and that
it has binding force on all authorities and persons throughout Uganda.




Article 137 of the Constitution gives the Constitutional Court the mandate
(o deal with all questions of constilutional interpretation,
Sub article 3 there provides!

(3) A person who alleges that—

() an Act of Parliament or any other law or anything in or done under
the authority of any law; or

(b) any act or omission by any person or authorily, is inconsistent with
or in contravention of a provision of this Constitution may petition
the constitutional court for a declaration to that effect, and for

redress where appropriate.

This article has been interpreted to mean that when the petitioner alleges
anything done by anybody or authority or any omission to be inconsistent
with or in contravention of the provisions of the Constitution, the
Constitutional Court has the jurisdiction to hear and determine the petition.
See [Ismail Serugo versus Kampala City Council & Attorney General
(Supreme Court Constitutional Appeal No 2 of 1998).

In the instant appeal the petitioners alleged certain acts and omission of the
government regarding the provision of maternal health services to be
inconsistent with and in contravention of the constitution and quoted the
allegedly contravened articles of the constitution. The petition which
contained such pleadings was clearly within the jurisdiction of the
Constitutional Court. The court had to hear and determine the petition

depending on the evidence provided.

The Constitutional Court declined to hear the petition because of the

political question doctrine.

[ am of the considered view that whatever is done in Uganda by anybody or
quthority if it does not conform to the provisions of the constitution it can
be challenged in the Constitutional Court. Hence the Constitutional Court
has rightly looked into the proceedings of Parliament and declared as null
and void Acts of Parliament which were passed without the required

2



qtiorum as required by law.  Sco Paul Semwogercre and Another Vs
Y

Attorney General Const Petition No.5 of 1999.

The same is applicable to policy decisions made by the cabinel. In case
such decisions are inconsistenl with or in contravention of the Constitution
they can be challenged in the Constitutional Court.

id day of «-- 0%% ........... 2015,

...............

Dated at Kampala, this

M) C\l_‘,z,(,;v\_)zh—m X
C.N.B. KITUMBA

AG. JUSTICE OF THE SUPREME COURT
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THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA AT KAMPALA

CONSTITUTIONAL APPEAL NO.01 OF 2013

CORAM [ KATUREEBE C.J ; TUMWESIGYE; KISAAKYE;ODOKI;
_ TSEKOOKOQO; OKELLQ; KITUMBA,; JJSC

1. CENTRE FOR HEALTH, HUMAN RIGHTS AND . _‘
DEVELOPMENT (CEHURD) |
2. PROF. BEN TWINOMUGISHA

e NN . e (e e e et
TR ARG O S S Y A R e SRR N A =g

3. RHODA KUKIRIZA = || Ia?‘

4. INZIKU VELENTE «.ovoveveererererenernsesenennns APPELLANTS | ;g

!h

VERSUS . 1 J;_

ATTORNEY GENERAL.......v.voevueveeesreeenenen.. RESPONDENT = |t
L@

B

Cﬂm appeal from the judgment of the Constitutional Com;‘ ? | i
before Hon. AEN Mpagi- Bahigene, DCJ/JCC, Hon. Justice i]'" r%
C.K. Byamugisha, JA/JCC, Hon. Justice A.S. Nshimye, i%
JA/JCC and Hon. Justice Remmy Kasule, JA/JCC given af i
Kampala on the 5 day of June, petition No. 16 of 2011. 4 ig
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JUDGMENT OF KATUREEBE,CJ
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[ have read in draft the judgment of my learned sister

Kisaakye,JSC and 1 agree with her that the appeal should
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succeed and the matter be referred to the Constitutional Court (o
- mquire into and determine the petition on the merits,
- In my view, this appeal raises issues pertaining to the right to
~ health and its rightful place within the Constitution of Uganda.
| Although the petition appears to have been clumsily drafted,
. nonetheless it does raise some issues that ought to be inquired

- into for possible constitutional interpretation.

The critical issue is whether under our Constitution courts can
- or may decline to exercise their jurisdiction on a matter because
- the determination of that issue has been committed by law to

- either the executive or the legislature.

. The Constitutional Court in this case held that, the Constitution
clearly streamlines the roles of each organ of government i.e the
- Legislature, thie Executive and the judiciary under articles 79, 99
~and 126 respectively. That the ‘exec‘lutive has the political
~responsibility to determine, formuldte and implement policies of
‘government which duty is the pfesierve- of the executive and no
%gfperson or body has the power to determine, formulate and

“implement the policies except the Executive.

The Constitutional Court went on to hold that the court has no
‘power to determine or enforce its :jurisdiction on matters that
;_:'rcquire analysis of the health sector government policies, make
review of some, let alone their implémentatioﬁ. That if the court
f.lédetermines the issues raisedf'_‘ m the petition, it will be

-substituting its discretion for thgt off the executive granted to it
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by taw. The Court thercfore upheld the preliminary objection of
the petition could not be entertained under the political question

doctrine.

Counsel for the Respondent held the same view as that of the
Constitutional court. She added, that this court should not adopt
a strict interpre;cation of the jurisdiction granted to the
Constitutional court by Article 137 of the Constitution to mean
that the Constitutional Court is obliged to determine any issue
before it regardless of whether it calls for court to exercise powers
of other arms of government. That to do so would undermine the
separation of powers and thus the rule of law, leading to

constitutional instability and anarchy.

Counsel for the Appellant on the other hand contended that the
power of interpreting the entire Constitution is vested in the
Constitutional Court under Article 137 of the Constitution. That
under that article, all Acts of Parliament or other laws and things
done under the authority of the law and all acts or omission by
any person or authority (including omissions of the executive
relating to health rights) are justiciable before the Constitutional
Court. That the constitutional Court is not only authorized to
hear such petitions but also obliged to resolve them. He
submitted that the power of the court under the Constitution is
so wide that it covers the entire Constitution and that no single
article of the constitution is ring fenced from interpretation on

account of the Political Question Doctrine.
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- Consideration of issues

- Looking at the grounds raised in the memorandum of appeal
which have already. been set out in the lead judgment, and

~considering the submissions of both counsel it would appear to

- me, that the followmg are the 1ssues for the determination by this

“court;

1. Whether the political question doctrine is applicable

under the Uganda Constitution.

2. If applicable, whether the Constitutional Court properly
interpreted and applied the Political Question Doctrine
;Issue 1 !" e
éBefore delving into the issue .whether the Political Question
Doctrine is applicable in Uganda, it is imperative to first
understand what thé Political Question is, the origin of the
Political Question Doctrine, What are the attributes of the

:doctrme and how the Courts over the years have applied it.

My learned sister has already cited the definition of “political
question” by Black’s Law Dictionary. Indeed even the
Constitutional Court itself referred to that deﬁn:ition.
Political qucshon 3 'ue
“questions of.whzc_h courts will refuse to take cognisance,
ot to decide on a‘c':count of their pu'rely political character,

or because their determination would involve an



encreachment upon the Executive or Legislative powers”,

The Political Question Doctrine was first enunciated by the USA
Supreme court in the case of Marbury -vs- Madison 1 cr. 137
(1803) (also cited by Sir Udo Udoma CJ, in Uganda v
Commissioner of Prisons , exparte Matovu) where Marshall, C.J.,
stated:-

“The province of the Court is solely to decide on the

rights of individuals, not to inquire how the

executive , or executive officers , perform. duties in

which they have a discretion . Questions (which are)

in their nature political or which are by

constitution and laws, submitted to the executive

can never be made in this Court”. (emphasis added)'
In the case of Baker ~vs- Carr, 369 U.S. 186 (1862), the US
Supreme Court went at great length to cxplain the attributes of
the Political Question Doctrine.
First of all, the court decided that the Political Question Doctrine
Is not concerned with whether the court lacks jurisdiction or not
but rather on the appropriateness/ inappropriateness of any

subject matter for judicial consideration- what it designated

“nonjusticiability”.

The court held at page 7 that;
“The distinction between the two grounds is s1gn1ﬁcant
In the instance of nonjusticiability, cons1derat10n of the
cause is not wholly and immediately foreclosed; rather,

the court’s inquiry necessarily proceeds to the point of
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deciding whether the duty as._sérted can be judicially

identified and its breach iudiciallv determined, and

il i

gr'h_e_t_her protection for the ri,r%ht: asserted can be

judicially molded. In .the. insizapce of lack of jurisdiction,
either does not “arise under” the Federal Constitution,
laws or treaties (or fall within one of the other

i it

enumerated categories of Art.iIII,& 2);or is not a “case or

controversy” wifghin the meaning of that section; or the
! ' 5

cause is not one described by jurisdictional statute”.

Secondly, the court explained the Llype of questions which fall
under the category of the Political Question Doctrine. At page
12& 13 the court heldlthat;

“Of course, the mfere fact that the suit seeks protection of
a political right does not mean it presents a political
question.....In détermining whether a question falls
within (the political question) %:ategory, the

appropriateness under our system of government of

attributing ﬁnalitv to the actic;r.l of the political

departments and also of satisfactory criteria for a

judicial determination are dominant

considerations...;The non justiciability of a political

question is primérily a function of the separation of

powers. Much confusion results from the capacity of the

“political question” label to obscure the need for case-by-

case inquiry. Deéiding whether a matter has in any
measure been co;mmitted by the Constitution to another

branch of governﬁment, or whétgher‘ the action of that

| 3 :
branch exceeds whatever authority has been committed,
=33 v
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is itself a delicate exercise in constitutional
BﬂﬁLﬁﬂiﬁﬁQQL&Q@iiélﬁ@MHEEQQEKL&11§§992!@aS
ultimate iyt_em@fz_r_gi’_t;lze_c_oggtiilﬁglLTo demonstrate
this requires no less than to analyze representative
cases and to infer frdm them the analytical thread that

make up the political question doctrine”, (emphasis

added) |

The court went on to say that;

“It is apparent that several formulations which vary
slightly according fo the settings in which the question
arise may be described a political question, although
each has one or more elements which identify it as
essentially a function of separation of powers.
&-g@_ggnj on the surface of any case to invoelve a
political question is found a textually demonstrable

constitutional commitment of the issue to a coordinate
_——________________m—h—-—____ﬁ____________hﬂ_,____

political dep artment; or a lack of judicially discoverahie
and manageable standard for resolving it; or the

impossibility of deciding without an initial policy

determination of 3 klnd clearly for non judicial
discretion; or the possibility of g court’s undertaking
independent resolution without expressing lack of the
respect due coordinate branches of government; or an
unusual need for unquestioning adherence to a political
decision already made; or the potentiality of
embarrassment from multifarious pronouncements by

various departments on one question.
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Unless one of these for muldtmn‘ is inextricable from the

case at bar, there should be no dismissal for
i fil

nonjusticiality on the ground of a political question’s

presence. The doctrine of which we treat is one of

“political question” not one bf “nolitical cases”. The

courts cannot reject as “no law suit” a bona fide

controversy as to whether some action denominated

“pohtmal” exceed constﬂutmnal authority” (emphasis
‘added) i

‘What appears to come out of the ‘;a'bove authorities is that the

Courts will not decide on questions véthat are purely political and
;which the Constitution has reserved for determination by the
other branches of government in fhé‘;ir Constitutionally mandated
discretion. But where rights of per sonb are involved and there is
or has been a falling short of Con‘-‘%tltlltlona] requirement, then
_:he Courts can not shy away. They_.:!-must come in and interpret
‘the Constitution. : |

In the Uganda case of Attorney General v Major David
-T1nyefuza SCCA No. 1 of 1997 (unreported) Kanyeihamba,
JSC (as he then was) commented. on the doctrine of Political
Question and explamed the extent 10 which courts should go in
interpreting and Concermng themselves with matters which are
by the Constitution and law '1%1gncd to the jurisdiction and
powers of parliament and the Exec,m wc

Citing Luther —vs- Bordel 7 HOW 1, (1849) and Hirabayashi —vs-
United States 320 US 8], (91-92) (J 94’3) he noted that;



“The rule appears to be that courts have no jurisdiction
°ver matters which arise within the constitution and
legal powers of the legislature or the Executive. Even in
cases, where courts fee] obliged to intervene angd revilew
legislative measures of  the legislature and

administrative . decisions of the executive when
challenged on the rounds that the rj hts or freedoms of
=alenged on tj £roun = HIEALS or freedoms of

the individuals are clearly infringed or threatened they
————==4lVidunals are clear \g\;

do  S€ Sparingly and L with the ' preatest _reluctance._

...... in Expate Matovy (op.cit) the Supreme court of

Uganda observeq that in stating the ryle in the

like it, the explosion of legal principles on the wisdom

of the courts resist the temptation of interfering' in the

matters outside their own normal jurisdiction cannot be

faulted, The definition of the term “political”

al power of Sovereignty of

g}overnmen'i;,_ the determixglt_ion of whic_:_l_l__ig_ based on
congress, or in our case Pparliament, and on the

president whose decisions Are conclusive on the courts.

9
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In my view, Kan

_doctrmc courts will 0

g upon unless very clear cases of violation or

adjudicating
threatened vmlatmnu of 1n.d1v1dua] liberty  ox

R

rement of the constltutmn are shown

the ’1(‘0[31)12(.(1 principle its that courts will not

sraw

substitute thcu own view of what is pubhc interest in

i these matiers espemally when the other coordinate

i s of government are actmg within the authority

power
granted to them by the cnnstitutmn and law.”

(emphasis added) . _
ymhamba JSC (as he then was) does not rule out

the courts coming in to make C.pn_sl_l_tt,lumml interpretation where

the other branches of government act outside the powers granted

Lo them by the Constltumm It would .appear to me that the Court

would inquire into thc—‘ actions or ommsmns in question with

1"%&1(1 to the pr ov1smP

Lhose actions or OmlSi&lOnS are
|

s of the Co.nstltu_uon and decide whether

e within the power granted by the

Go natitution.

It would appear t:lnerefore that ul:lder the Political question
|

11y decline to exercise their jurisdiction, to

hear and d{,Lclmmt‘; cases or issues  whose resolution is

pnother br anch of government and the

comrmtted by law 10}

rcsoluuml of which W(HII{I involve enuoachm g on the executive or

1eg151atl\)[, powcrs mu‘i / or bc,causc th(me issues are not capable,

for one reason Of HIHEJ"

I now wish to [UIE
|

Constitution ol L
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Article

that;

1370f the Constitution of the Republic of Uganda provides

“(1) Any question as to the interpretation of the

Constitution shall be determined by the Court of

Appeal sitting as the constitutional court.

(3) A person who alleges that-

(2)

(b)

(b)

(S)

(7)

an Act of parliament or any other law or anything in
or done under the authority of any law; or '

any act or omission by any person or authority, is

incomnsistent with or in contravention of a provision
of this constitution may petition the constitutional

court for a declaration to that effect, and for redress

where appropriate.

Where upon determination of the petition under
Clause (3) of this Article, the Constitutional Court

considers that there is need for redress in addition

to the declaration sought, the Constitutional Court
may:

grant an order of redress; or

refer the matter to the High Court to investigate and

determine the appropriate redress.

Upon a petition being made or a question being

referred under this article, the Court of Appeal shall

11
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-:aﬂ acts or omission by any persm

praceed to hear and dt,ter;jl_u):g,_ the petition as soon

as possible and may, for that purpose, suspend any

other matter pending _b'é_ffore it.” (emphasis added).

From the above Article, it is rl(,al that any person who alleges

I that the government or auy per%cn or authority has done or

omitted to do anythmg th,at is inconsistent with or in
contravention of the COl’lotltUT_lOI'l may petition the Constitutional
Court for declaration to [llaj;- effect, and for redress where

appropriate.

The Constitutional Court is not only authorized to hear such

petl tions, it is equally obliged to resolw‘ the issue.

 The above article emphaoves umt the Constitutional Courts

i l

. doors should remain wide open: for‘ the people of Uganda to have
'. aceess to it at all times for 111terpretat10n of the Constitution and
"declm*a'tions and redress Whue ‘1pp10prlat€ This position was
the dec151on of the Conqtﬂut]onal Court in the case of Uganda
Association of Women Lawyers '& 5 others -—vys- Attorney
l"‘cneral Constitutional Petition: No 2 0f 2003 ( the Judgment of
S G.Engwau, J.A) at pdgc‘ : f_';'.'_ 213

'Therefore, no ¢ single article of the (‘onqﬁh.ltwn is ring fenced from

i-imter*p‘:‘c:tation by the Consumuon'al*;Court All acts of parliament

0
v

the authority of « any law and

y

Jm other laws and things done uncler

r authority, (which includes

relation to rights under the

2



constitution) if brought before the Constitutional court for
mterpretation as to Whe‘i'hﬁr they are inconsistent with or in
contravention of the L’km%titution become justiciable under
Article 137 of the Constitution. '

Now I should turn to thté!:;-;"iﬁl':lfters alleged in the petition and
determine whether they 111dccd raise a pohucal question which
cannot be inquired into by the court. But before doing so, let me
address the question of separatlon of powers under our
Constitution as this was the basis upon which the Constitutional
Court rejected this petition when it held that the matters
contained in the petition ralsed issues of policy which was a

preserve of the Executive ‘and . legislative branches, into which

the court could not inquire.::

There does not appear to b‘g such a thing as absolute separation
of powers between the LhGQL'I]ilVG' the legislature and the Judiciary
in any democratic society. Wh at is required and provided for is a
system of checks and balagces. As indeed pointed out by the
Supreme Court of India in the case of 8.P. Gupta ~vs-President
of India, (1982) 2 SCRBGS at 330, coupling separation of
powers with a system of checks and balances is the key to a
viable democracy. For this. reason, the judiciary should be an
active participant in the judicial process ready to use law in the
service of social justice _'r;,'t'h’rough a proactive goal oriented

approach.
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Slfﬂﬂal ly, the South Afnc an Lonqutuuonal Court in the case ol

tion Campaign, 2002 (3)

Mimster of Health —~vs- Treatm 2
SA 721 (CC) recognized that while, 115 sensitive to and respects
thc separation of powers among .:vlfy_he branches of government, it

Wﬂl not abdicate the pumauy duty of the courts to the

constltuuon and-law. The coulr i ‘ther held that to the extent

;that remedying a violation of md.1v1dua1 rlght constitutes an
mtruomn into the domain of the execuuve that is an intrusion
mandatcd by the constitution 1tse1f '1he Court stated thus:-
“The primary auty of courts 10 to the Constitution and
the law, ‘which ‘_they must a_pply tmpartially and without
fear, favour or p:r,ej_udice’. r‘fi_‘he;é;Ccpnstitution requires the
state to ‘respect; protect, promote, and fulfill the rights
in the Bill of Rights’. Wheiﬁ s'fti'ate policy is challenged as
inconsistent with the C@’ngltitution, courts have fto
consider whether in formui:itipg and implementing such
policy the state has giva# egfect to its comnstitutional
obligations. If it should ht;_id--in any given case that the
state has i"uled to do soi, it is obliged by the
Constitution to say so. In.so far as that constitutes an
i intrusion into tihe domain _of; the executive, that is an

4 intrusion mandated by theiConstitution itself.”

Under our constitution, the responsibilities and functions are

-iiyfarefully demarcated Bétween the three arms of the state.
§ | i

2

AccordanIy, Article 79 of the consututlon provides, inter alia,

_tlhai. “subject to the promsmns of the Constitution,
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parliament shall have powcers to make laws on any matter for

the peace, order, development and good governance of

Uganda” and, “except as provided in the Constitution, no
person or body other than Parliament shall have the power to
make provisions having the force of law in Uganda without

authority conferred by an Act of Parliament”. (emphasis

added)

This has to be read together with article 137 of the Constitution.
Even where Parliament has made law, the Constitutional Court
has been vested with powers of review if a person alleges that the
law is inconsistent with the Constitution. The political question
doctrine and the separation of powers would not arise where the
mandate has been given by the Constitution itself. An Act of

Parliament will not be inquired into by the Court only if it is

consistent with the Constitution.

Article 99 of the Constitution provides that “the Executive
authority of Uganda is vested in the President and shall be

exercised in accordance with the Constitution and laws of

Uganda.”

To me this means that as long as the President or those acting
under his authority exercise their powers in accordance with the
Constitution, the courts may not interfere with their actions.

But the moment a person alleges that those actions or omissions

are inconsistent with the Constitution, and then by Cohstitutional

command, t@.&@&@@g@i,.@; inquire into the

15
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allegation and determine the issue. That would not be interfering
in the powers of the executive. It would be part of the system of
checks and balances and in fulfillment of the provisions of the
Constitution which make the constitution supreme Over every
person, body or. authority. In that type of situation, it is
inconceivable that the government would plead the political

question doctrine. The actions’or omissions of the Executive are

immune from judicial review :ONLY in so far as they are made in

accordance with the Constitd?‘t'idn.

In the instant case the petition raises matters touching on the
provision of medical services in this country. No one disputes
that the Cabinet, under Article 111(2) of the Constitution, has
the power and mandate “to determine, formulate and
implement the peolicies of the Government.” This includes
the policies regarding the provision of medical services. At the
same time the Constitution has provided for certain rights to

citizens to access medical services.

Objective No. X1V the Constitution states as follows:
“The state shall endevour to fulfill the fundamental
rights of all Ugandans to social justice and economic

development and shall, in particular, ensure that -

(c)all Ugandans enjoy rights and opportunities and

access to education, health services, clean and safe

water, work, decent shelter, adequate clothing, food,

security and pension and retirement benefits.”

16




allegation and determine the issue. That would not be interfering
in the powers of the exccutive. It would be part of the system of
checks and balances and in fullillment of the provisions of the
Constitution which make the constitution supreme over every
person, body or authority. In that type of situation, it is
inconceivable that the government would plecad the political
question doctrine. The actions or omissions of the Executive are

immune from judicial review ONLY in so far as they are made in

accordance with the Constitution.

In the instant case the petition raises matters touching on the
provision of medical services in this country. No one disputes
that the Cabinet, under Article 111(2) of the Constitution, has
the power and mandate “to determine, formulate and
implement the policies of the Government.” This includes
the policies regarding the provision of medical services. At the
same time the Constitution has provided for certain rights to

citizens to access medical services.

Objective No. XIV the Constitution states as follows:

“The state shall endevour to fulfill the fundamental
rights of all Ugandans to social justice and economic

development and shall, in particular, ensure that -

(c)all Ugandans enjoy rights and opportunities and

access to education, health services, clean and safe

water, work, decent shelter, adequate clothing, food,

security and pension and retirement benefits.”

16
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Furthermore objective XX states.as follows:

“The State shall talke @il J"-r'a:*!'irc*I megsures to

ensure the provision of basic medicel services to the

population.” (emp?la\sis ad(j!ed)
If a citizen alleges Lhat the melemcn Latlon of that health policy
.T actions and omissions made urider that:policy are inconsistent
Wlth the provisions of* thc FOHSMLUUOI" as gwen above, then, m
my view, the. (,onsmutlona] Court has .,1 duty to come 1, hear
the pdiuon and detcrmmc Whethe1 mdced there is any act that is
bemgr mplemented wh1ch is inconsisg tent with the Constitution.
For example the cour t should be dblc to. receive evidence on
11;1¢a311re~ being Ldken by govcmmen’r to satlsfy itself that they

faH within the stated objectwc XX oh

|
Th:* court would have to interpret what amounts to “ail
p;‘acizcal rneasures to, ensure the provision of basic medicnl

SG!’U’&CES.

{
Sha

Fllit, court should also ;be guided by ‘Objective 1 which spell out
-tlf}‘ét “the ofﬁecﬁves '&:nd princfp?és shall guide all organs

and a Jenczcs of the: Stczfe, ali cxtz.ae ns, organizations and

‘ther‘ bodies arnd persmts in app!ymg ar interpreting the

Consutuimn or any other law and in taking and

zmplrzmcntmq anuy poizc.y deczswns for the establishment

aﬁd promotion of a.’ Just, ﬁ*ee anrf democratic society.”

(@i’nl.phzaqzs added) j_. e
i'.}' ot ; i
1’ i (1 i
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The court should, in my view, also have (o consider Article 8A
about the National mierest which states that: “Ua(énda shall
be gowverned based on pmnmplps of national interest and
common good enshrined in the national objectives and

directive principles of state policy.”

In paragraph 10 of the peﬁtibii it is alleéged that the acts and
omissions stated therein are inconsistent with, inter alia, article
22 of the Constitution Wlﬂ’l 1“6081(‘1 to the right to life. In my view
the Court would be vvlthm its mandate to look into those
allegations and make an mterpretqtlon of article 22 ie. what is

meant by “right to Iife” 111 the context of that article, and in

relation to the allegation. |
[ believe that the court Wou:“ ‘:also have to address the provisions
of the Constitution Vﬁ;lth S ‘regard  to  what constitutes
“Pundamental” and ‘Otﬁjer rights” under chapter 4 of the
Constitution. In particula}?? the court would have to give an
interpretation to article 20 ( ) which states as follows:

(1) “Fundamental r‘zqhts and freedom of the mdzmd’ua[

are inherent and not granted by the State.”

Where does the right to rnéfﬂiCal services fall? Is it a fundamental
buman right that is inhereﬁfand not granted by the State?
In my view, the court WOLI]d have to make the necessary

interpretations of the above provisions of the Constitution.
T? i

[I

To my understanding, tllé:-petitj.on raises issues pertaining to

what are called social 1“ig1'51"ts. It calls upon the Constitutional

18




- Court to give the right to health a_.}'.ﬂ ace in the Constitution. This
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~canuot be done wﬂnom interps Ct_ﬁ;p fi:lc_(x-u.,umtmn
J F-M 4

i What does it mean when 4]

istitution  states  that

fundamental human rights are'igheren{jand not granted by the

“State, and yet the petition 1s abo State failing to provide
.. x ; (] L

certamn health services.

’ I do noi agree with 1hc Constltuﬁo al COLLJt that these are not

i -gl.\
danatters  for  Constitutional !1’1 (zrpletatxon I have already

observed that the petition was clu.mlmly drafted and is a mixed

bag of all sorts of allegations. N g

’[hu"e are matters %uch as ;a.l.]ege{'c; Inegligence or rude behavior
(8 O

or incompetence on the ]1{3’!1ﬂ) staff which can
qppropnately be 11t1gc1ted in the, } h Coult There are known
1avvf> that can 1andl<= cases Wcre'

g:ommit torts and the governmeént C;E_gfii be sued under the

Govemment Proceedings Act.

Izavu a pO]iCV of recruiting and

offn,us These r)em(mt* found

Court has to take Larol not to t hlcw
H‘
Wcl[(ff as the saying gocf:u.
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¥rom the foregoing I am of the view that there is no matter done

A

T
o L

by the Executive or by the Legis]

of judicial review if it is not dome in accordance with the

ature which may not be a subject

provisions of the Constitiition. It would appear o me therefore

| £
that the political question doctrine is of very limited application :
in Uganda, given the provisions of our Constitution.

‘%l } 3 .

Issue 2 : Fi
The contention of ﬂ_.ﬂé Appe]lants is that even if the Political |;
Question Doctrine is app'gliiéable in Uganda, the Constitutional :,'
Court improperly interpreted and applied it.
They contend that the facts of this case do not fall within the |
category of cases rega’rde& as nenjusticiable on the basis of the ;
Political Question Doctrin e,that the Constitutional court adopted }
an overly broad in’terpi“?eta%ibh of the doctrine ignored the role of :
judicial review as an 1J1te,'gif11 part of a system of checks and |
balances within our - céiq'éf%itutionaﬂy designed governmeﬁt l
structure and that the C_cgn!stitutional Court holding that all |
health care policy and pubhc‘ business is solely the discretion of ‘
the executive and lrzzgis.latt,l_ﬁé’;ig found nowhere in the plain text of '
the constitution. B 4
The contentions of the Respondents on the other hand are that |
the constitutional court Cor‘i"ectly applied the Political Question :
Doctrine to the facts of thi?s?:éasé because, the petition required é
the court to review the gj'l’ éral performance of the maternal 1 '
health sector and the 'pro'i' T'y of government macroeconomic J

i ".I.;;.-Z_O
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The Constitutional Court i their dé;

policy of resource alloeation to 11(. maternal health sector vie

T

vis other sectors which in the of the

legislature and the executive

HEAR |

They also confended that the ]')t?:’t:iﬁ(m the way it is framed does

not allow the eourt to adj udwate;-'-"?_pc leu acts / omissions, but

chiallenged ung pu‘Iﬁ(‘d incidents mvolvmrf all hmhh workers and
Uuspr cified Pxpvctdm mothers in rﬂ_] hnapllcﬂs in Uganda at any

pwvu time. That r]m 18 hstrﬂci and there is no Judicially

"manageable :’r:m(lcu*d to deter mine Sl](“h allegations.

4
. )

3 '.II"
|

ision held that;
“We are in agr(,emeni with th _Res pondent’s argument
that the pehtmn deals ;fm; rally with afl hospitals,
health ceaters _.g,_mi the entirgihealth sector and bros Al ly
wover all expecig@nt xno‘chel‘."
hie court further hel(iir that;
“Much as it may be true that gpvernment nas not
ailocatc d eneui_,b resources tqf'thi* health sector and in
particular the m..itc,rnal hedltli care services, this court
is, with the gmdan&,e from th.é:f'abnve discussion
reluctant to de termu 16 {he que;stmn sed in the
petition. The em;c::u Cive has th political and legal

resSpons 1b931t1 to ﬂetemmne, fq’;::mulate and implement

dkm, the good
governance of TJgamm ’f‘hm d f!‘f is a preserve of the

y has' power Lo

ey

o e s oy



except in the Executive,

This court has no power to determine or enforce its
jurisdictian on matters that require ﬁnaly*sis of the
Irealth sector government policies, make a review of
some and let on, their 1mplementatmn if this court

determines the 1ssuea 1'a.1<‘ea in the p@tltmn , it will be

substituting its dzscretmn fm that of the executive

granted to it by law.
The court further held t:hat§
“From the foregoing, the issue raised by the petitioners
concern the manner in which the Executive and the
legislature conduct puﬁii&: business/ issues , affairs
which is their discretion and not of this court. This
court is hound te leave certain constitutional questions
of political nature to the executive and the Legislature

to determine”

'l":'f‘(;;nstitutional Court, I think they

With great respect to the

misunderstood what was rec 1‘-1"1"ed of the Court. I do not think

the court was required to determine formulate or implement the
health policies of (‘overmnent In my view, the court is required
to determine whether the G overnmcnt has provided or taken
“all practical measures to ensm"e the basic medical services
to the population.” In this case it is maternity services in issue,
The allegation by the ]Jetmoners is that thp Government has

failed to do so. If the Court says it hao no Constitutional
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mendate o hear and cle ranmm this allegation within (he

Constitution, then wh( re does the, 'cm, 21 o,

! ’-Z"-‘-
.II' }I Il 1
5 In the South /\I”.!.lcfu.q.-'_.{c se of Miwstcf of Health and others -ve-
{ i

-"ﬁ‘}eaa_meﬁi Lotion Campaign, "(‘311]")1“&1), the Constitutional Court

i
ot South Africa, in mder to t,uford

. un.dt, S.27(1) and (9) of the ¢ onsﬁtmlm , made detailed orders to

the Government’s obligation

U’l(‘ government to en SUre progres

[

ve realization of the rights of
Cpregnant women *m-d their new bqrn children to have access (o
=

ff:h-.ea;li:h services to (*omb L mol hm- {o child transmission of HIV.

In the Indian case of I?a:sh.im Bauga I{h@t Mazdoor Samitys Org
i : g %

fl—vs- State of West. Bengal & Anar, (1996 AR SO
(Su}hemo Court of Iudm} ;h_e.co '

fumr

Ao
EIEAN

3
i

t i order to ensure that in

SR i

proper Tl'lt':dl( Ll facilities are avatlable for dealing with

..5;’)1'1‘19',‘1}?;&‘.1'1(3]‘,’ cases, ‘rJ:1<:;_ court issued; detailed orders that cover
policy and resource 15&1(:5:

Pmall y, In the IIMYC”)H/: case ) which was relied upon by

thr Constitutional Court to s rike ()ui the petition, Kanyeiharmba

:"SC himself admitted| Lhai

he court will intervene and review

Jf’ islative measures 01, adminis L‘ralrw, decisions when challenged
g

on grounds fthat the mrhts or fr eedom of individuals are clearty
1nfrumed or thre ltellf:‘d,

Y |

O i ' \
{l- g
T’ 1e above authorities efh >w that jwhe 1ssu<,s of the State lailing
I' || :
m its duty to the 11911‘[5:. of c1i1/enas 8 brought before court for
\ | -
=1 ‘|:' e
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Imterpretation the courts will not abdicate from determining suc
1ssues relying on the political qUest.ion doctrine.

It is for the above reasons Ilm} I agree that this matter should go
back to the Consti tutional Court to consider on the merits and in
the context of the mievantg@o':iivstvitutional provisions,

I'would also agree that eaéiil party bears its own costs as this is a
matter of great public mteré%f
As the rest of the court agfé'e, the appeal is allowed. The matter ig

remitted to the Constitutional Court to determine on the merits.

below
w::((‘;ft’;fz ;
Delivered at Kampala TR, Day of ... Getober 2015
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Barﬁ_ M ; ‘K_atureebe
CHIEF JUSTICE
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THE REPUBLIC OF UGANDA

N THE SUPREME COURT OF UGANDA
AT KAMPALA:

(CORAM: KATUREEBE CJ, TUMWESIGYE, KISAAKYE JJ. 8C: OD

TSEKOOKO, OKELLO, AND KITUMBA AG J4J.5C)

CONSTITUTIONAL APPEAL NO 01 OF 2043

BETWEEN

T CENTRE FOR HEALTH, HUMAN RIGHTS
AND DEVELOPMENT (CEHURD)
2. PROF. BEN TWINOMUGISHA

3. RHODA KUKKIRIZA

4. INZIKU VALENTE

THE ATTORNEY GENERAL

[Appeaf from ruling of\Justices of the Constitutional Court

------------------------------
-----------------------------

---------------

b

RESPONDENT

' (Mpagi—Bahigl;efne, DC.J, Byamugisha, Kavuma, Nshimyse, Kasule, JJ.A)

dated 5" June, 2012 in Constitutional Petition No 16 of 2071]

JUDGMENT OF DR ODOKI AG JSC

I'have had the benefit of reading in draft the judgme

proposed.
Daled.a:t_m&ampala this “jC) .......

1 - ‘
/J \ %‘Q dan

DrB J' el

AG JUSTICE OF THE SUPREME COURT

nt preparegl by my learned
sister, Dr. Kisaakye, JSC, and | agree with her judgment and the orders she has
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