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' CONSTITUTIONAL PETITION NO 2 OF 2003

. UGANDA ASSOCIAT]ON OF

1
 WOMEN LAWYERS ‘ , }
2. DORA BYAMUKAMA }
3. JAQUUELINE ASIMWE MWESIGE  }| -
4. PETER DDUNGUMATOVU T eeereennn PETITIONERS
‘5. JOE OLOKA ONYANGO } o
6. PHILLIP KARUGABA | 13
VERSUS
- THFrA”ITORNEY GENERAL:.......... eereeeteana el RESPONDENT

JUDGMENT OF TWINOMUJUNI, JA: °

This is a petition by the above named six petitioners brought under Article

137 of the Constitation seeking the following declarations:-

"(a) Section 4(1) of Divorce Act (Cap.249) contravenes and _
is inconsistent with Articles 21(1) & (2), Article 31(1)
and Article 33(1) & (6) of the Constitution;



(b) | Section 4(2) of the Divorzce Act (Cap.249) contravenes
| _a_ﬁd is inconsistent with Articles 21(1) & (2)? Article
'31(1) and Anic]e 33(1) & (6) of the Constitution;

(¢) Section 5 of the Divorce Act (Cap.249) is inconsistent
with and contrav‘énes Article 21(1) & (2),"Ar't1'c]e 31(1)
and Article 33(1) & (6) of the Cbnst‘itntion; |

A (d)" -Séction 21 5T ‘f‘h’é"DiVI(')T'CE‘ﬁtft;'(ﬁéﬁf?fi??fls’ln’con Sistent™
with and contravenes Article 21(]5 & (2), Article 31(1)
and Article 33(1) & (6) of the Constitution;

(e)  Section 22 of the Divorce Act (Cap.'249).is inconsistent
with and contravenes Article fl(]) & (2), Article 31()
and Article 33(1) & (6) of the Constitution;

(f) Sections 23 and 24 of ﬁ:e Divkrce Act (Cap.249) is
inconsistent with and comrav'é’es Article 21(1) and

Article 31(1) of the Constitution;)

(g)- Section 26 of the Divorce Act (Cap.249) is inconsistent
wiﬂ; and contravenes Arficles -21(1) - & (2), Article
31(1) and Article 33(1). & (6) of the ‘Convention;

(h) No order be made as to cdsts in any event; |

()  Any other or further declaration that this Honourable

Court may deem fit to grant. "

The petition is supported by affidavits of the petitioners and two others

sworn by Andrew Lumonya and Norah Matovu Winyi. The respondent filed

- a reply 1o the petition, which is also supported by an affidavit sworn by the’

Ag. Solicitor General Mr. L. Tibaruha.




~and Ms Sarah Lubega represented the petitioners.

At the trial of the petition, Mr. Phillip Karugaba, Ms. Lydia Ocheng Obbo |

Senior‘S_tate' Attorney and Mr. Henry Oluka, a State Attorney represented the

- 1espondent.

At the beginning of the trial, Ms. Carol MayanJa raised three preliminary

obJeC’uons 15" ‘the petmon “Realising ‘that two-of th’em wereTot sastainable;==
~she abandoned them and opted to pursue only one of them. She submmed
that, the petmon was time-barred and therefore unsustamab]e She re]xed on
the provisions of rule 4(1) of the Fundamental Rights and Freedoms
(Enforcement Procedure) Rules, 1992, (Legal Notice No.4 of 1996) which

prowdes that -

challenged in the petition was enacted in 1904.

"4(1) The petition shall be presenied\by the petitioner by
Jodging it in person, or, by or through Bis or her advocate, if
any, named at the foot of the peﬁﬁon% at the office of the
Registrar and shall be lodged within thirty days after the
-.-date.of the breach of the Constitution.complained ofJn the-

- petition."

Learned counsel submitted that the Divorce Act whose provisions are being

Article 273(1) of the Constitution which provides that:-

"Subject to the provisions of this article, the operation of
existing Jaw after the commencement of this Constitution
shall not be affected by the coming into force of this
constitution but the existing Jaws shall be construed with

~such  modifications, adaptation. qualifications and

Ms. Carol Mayanja, a

It was therefore saved by
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exceptions as may be necessary to bring it into conformity

with this constitution."

Accordmo to counse] this prov:s:on brought the Divorce Act into force, in

1ts new form with effect from the date when the constitution came into

force, Wthh was the 8th October 1995. To be able to chal]enge prov:sxons of

PN Th Mepe §

days from the date the Act came imto force, the 8" October 1995. Th]S
petition was ﬁ]ed nine years after the Act came into force and therefore it is

time barred Counsel invited us 10 hold that ﬂns petition is incompetent and

~ ‘to dismiss n.

In reply, Mr. Phillip Karugaba submitted thiat the petition was not time

barred. He contended that from the date the Constitution came inte force,
, . _ i

the provisions of the Divorce Act complained of in this petition breached the

Constitution. Every day the provisions remain in force - constitutes a

continuing breach of the Constitution.. In his view, rule 4(1 )»,of Legal Notice _

No.4 of 1996 cannot apply to Acts or acts which constitute: continuing
breaches of the constitution. Mr. Karugaba invited this court to follow its

earlier decisions on the matter in the case of Joyce Nakachwa vs. Attorney

General and 2 others. Constitutional Petition No.2 of 2001 and Attorney

General vs. Dr. James Rwanvarare and 9 others Miscellaneous

Application No.3 of 2002 (C.A) unreported.

Mr. Karugaba made another argument in reply. He submitted that the 1995

Constitution never placed a limit on the time a Constitutional Petition could
h—(%&» W towt. On Ho mk""'Adwh 3I(y) o¢ Pt Cons Bt alion p‘audu
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‘duty on all citizens of Uganda to "AT ALL TIMES" defend the

Constitution against unlawful suspension; overthrowal, - abrogation or ’
amendment. In his view, in order to be able 1o carry out that duty, the

citizen must have access to courts of law, and the Constitutional Court in

particular, AT ALL TIMES. He pointed out that the thirty days rule which

‘was introduced in a subsidiary legisiation was not in accordance with the

spirit of the constitiion.” He'suggested that we dec Er%ﬁﬁhﬁmﬂ“ﬁf"
‘decia:é it-to be.‘only directory and not m'andatoir'y; He cited a number of
aufhoﬁties to support his submission that the word nshal}" used in rule 4(1)
of Le‘galvNc.)ti'ce No.4 of 1996 has been Interpreted to be directory in certain

circumstances.

Ms. Carol M‘ayanjé exercising her right of ‘l\eply opposed any attempts to
‘imfexprei the word "'shall" to be directory and::‘insisted that it was mandatory.

She also cited cases in support of her argument that such construction would

- not be appropriate in the circumstances of Legal Notice No.4 of 1996. .

- After hearing this preliminary objection, we qverruled 1t, promising to give

~ Our reasons with the main judgment of the petition. 1 propose to give my

reasons why 1 -supported the courts decision to overrule the preliminary

objection before giving my judgment on the merits of the petition.

The matter of limitation raised by rule 4(1) of Legal Notice No.4 of 1996 has
been a subject. of many decisions of this court, many of them not consistent

admittedly. We admitted that much in the case of Attorney General vs. Dr.

James Rwanvarare and 9 others (supra) where this court stated:-




' Recenﬂj, we have made a number of decisions on this issue
which we ‘hoped had put this issue to rest. Apparently we
d]d not succeed. We must now make another attempt in the
hope that we shall sueceed this time. But first, a short
review of the appl)cahon of Rule 4 of Leaa] Notice No.4 of

1966 in thls court smce its inception is called for.

In the infancy days of this court, we decided in a number of
cases that a Constitutional Petition filed ouisidelihe thirty
days of limitation was incompetent. We held thaf the thirty
days began to run the date (in case of an Act of‘Paﬂiament)
when it became law ax_ld in case of any other "act"” from the
date it occurred. This was the ho]di'ng in the cases of James

Rwanvyarare (supra). Haiii Sebbagéla (supra). Sarapio

- Rukundo (supr’a) and_Ismail Serugo (supra). Almost all

these cases were decided in 1997. However, . the

. Constitutional Court began to realise the problems being...

caused by the traditional literal interpretation of the thirty

‘days rule especially the hardship it caused in its application

- to human rights and freedoms cases. A debate began within

‘the court on the following issues:-

(a) Whether the continued dismissal of petitions be'cause of
Léga] Notice No.4 of 1996 (Rule 4) was not hindering
access to the Constitutional Court.

(b)yWhether the practice could be sustained in Jight of the

fact that a mere Statutory Instrument was being applied




to deny access 10 constitutionally guara’meed rights and
freedoms. |
(c) Whether or not Rule 4 of Legal Notice No.4 of 1996 was

notin fact unconstitutional."

" We then considered relevant decisions of the Supreme Court and indicated

Bat in our view, their Lordsmps had-not ImallyprohOUn€€d*1h“emée]v¢s=onn=

the cons_tituﬁ_ona}ity of the thirty days rule because the issue did not call for

determination in the case of lsmail Serugo vs. XCC and- Anor

Constitutional Appeal No.2 of ]997 which they were considering.  We

however, highlighted comments made by two justices of the court o_h the

rule which we would like to hi ghlight again here:-

Hon. Justice Mulenga, JSC stated:-
"1 do appreciate that any consﬁtu%iona} case is very
important and once‘,it js filed it must be attended to
expeditiously so that a constitutional issue is not left in. .
abeyance for unduly long.. The Constitution expressly
commands the courts concerned 1o give that pribrity to such
cases. However, to extend that reasoning to the period prior

to the filing of a petition, can Jead to unintended difficulties.

The most conspicnous difficulty is in respect of petitions

alleging that an Act of Parliament or other law. is

unconstitutional. Apart from the question of the startine

day of computing the thirty days, there is the hich

probabilitv of the inconsistency of such law being realised

long after the expiry of the thirty days after enactment. In

g



my view. the problem should not be left 10 be resolved

through applications for_extension of time. as and when

need arises. The appropriate avthority should review’ that

“rule to make it more workable, and 1o encourage, rather

than appear to constrain. the culture of Constituionalism."

[Emphasis supplied]

Hon. Justice Oder, JSC concurred as follows:-
- “As_regards limitation of time, the complaint in respect of
the act of arrest in contravention of the Constitution, the

cause of action was not time barred. 1 also think that the

period of limitation of 30 days wi]] hqv.e the éffect of stifline

the constitutional richt 1o go to ﬂu’l Constitutional Court ;)

rather than encouragine the enjovyment of that right. 1i is

certainly an irony that a ]iﬁgant whd‘iintends to enforce his

right for breach of contract_or for bodily injury in a

- runnipe down case-has far more time 1o bring hjs.action_

than the one who wants fo seek a declaration or redress

under Article 137 of ihe Constimtioﬁ. What needs to be

done by the authorities concerned is obvious." [Emphasis

supplied]

This court then concluded:-

-

"This court has held ip Nakachwa case (supra) that each

decision must be confined to i1s own peculiar facts. For

example, in respect of a mature mentally normal person, it
15 fr Khold Hor 0 doe 66 perup tyt™ - of 3 constitutional | )



breach by an Act of Parliament is the date it comes into
- force, not the date the petitioner becomes aware of the
breach because, he/she is presumed 1o be aware of it from
the date the law came-into forece. Ignorance of 1_)1.e law iS no
'defe‘nce. But what about the infams and the unborn

children who may grow up to find that the continuving effect

f —a constinitional™ bTeacn“"b“y‘“ﬁ“‘—""A'ﬁmuﬁParham ent—
comravenes their rights and freedoms or even threatens
 their very ems!ence, for instance, where the Act authorises
acnvmes hazardous to the env1ronmem Wh]ch threaten
“human existence for the future generations.: Are'they not
protected by the Constitution? Part of the Preamble to the
1995 Constitution states:- !
'WE THE PEOPLE . OF

---------------------------------------------------------------

HEREBY, in and Ihrough this Constituént
Assembly Solemnly adopt, enact _and _give 10
ourselves and our posterity thls Constitution of the
Republic of Uganda this 22" day of September, in
the year 1995." [Emphasis supplied)

11 seems to us that a constitution is basic law for the present
and the future generations. Even the unborn are entitled 1o
protection from violation of their constitutional rights and
freedoms. This cannot be done if the thirty days rule is
enforced arbitrarily. In our view, rule 4 of Legal Notice

No.4 of 1996 poses difficuliies, contradictions and anomalies



the enjoﬁ‘in‘en’f of the constitniional rio}ns and freedoms
guaranteed in the 1995 Constitution of annda. We w1sh to
add our voice 10 that of the learned Supreme Couri Justices,
(\'Iu]enoa, JSC and Oder, JSC) that this rule shou]d be

urgently revisited by the appropriate avthorities.”

o s o

,On ﬁ'ns occaszon ‘“hke on - §everal other- eéfx‘héf‘bCCél‘SSlons"we“hel&ﬁh’aﬁhe""_

‘ thu‘tv davs beoan 1o from the day when the petmoner percexves the
breach of the constitution: We stated that the de<:131on was 1rnended m the
‘words of Mulenga, JSC 1o "make the rule workable and _encourage,

rather than constrain, the culture of consitutionalism."

i ) . i '
We resisted the temptation 1o declare the rule ko be in conflict with the
constitution because, firstly. we hoped that the relevant authorities would
: urgenﬂy act on the concemns of the Supreme Court and those of this court

expressed in Attorney General vs. Dr. Rwanvarare (supra) as indicated

above. -To date, nothing has been done, Secondly, the provisions of Anicle
- 3(4) of the Constimtjoh had not yet been brought to our attention.
That article provides in clause 4 as follows:-

'"(4) Al citizens of Uganda shall have the richt and duty at

all times -

.(a)to defend this Constitution, and in particular. to resist
any person or group of persons seeking to overthrow the
established Constitutional order, and |

(b)to do all in their power to restore this constitution after it
has been suspended. overthrown, abrogated or amended

C,,\k.rs' to its provisions.' [Emphasis supplied]
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The issue which we must decide now is whether section 4(1) of Legal Notice
No.4 of 1996 has the effect of amending the Constitution of Uganda. If the
answer is YES, then we must hold that the citizens of Uganda have a right to

come to this court to have it-nullified. The Constitution gives the people of

- Uganda the right under Article 137 to have unimpeded access to this court o

seek declaration and redress where:-
(a)An Actof Parliament:
(b)‘AI']y 'othcf law;

(<) A.nythmg done under the authority of any law;

(d) Any act or omission by any person or authority;

is inconsistent with or in contravention of any provision of the Constitution.

In pursuit of this objective, they have a duty iln all times 1o come to court in
resistance to any violation of the Constitution. What then is the role of this
thirty days rule? 1have examined the practical implication of this rule since

this court came into being. lis role has been to restrict access to this court.

1t has acted as an impediment, -a roadblock-and-a nuisance.to those seeking ,

_access 10 constitutional justice. Torecast the words of Oder, JSC (supra)

"It is certainly apn irony that a litigant who intends to
enforce his right for breacb of contract or for a bodily
injury in a run down case has far more time to bring his
action than the one who wants to seek a declaration or

redress under Article 137 of the Constitution.”

In my view, the framers of the Constitution could not have intended this
result. If they had imended such a resul, they would have expressly

nrovided so in Article 137.
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] am aware ihatv the Attorney General has argusd elsewhere that :Article 3(4)
of the Constitution only applies when the constitution is threatened or has

been 'vi_o]ai‘ed ﬁ)roﬁb'gh physical violence. With respect, ] do not see a'x)y

- justification in giving the article such a narrow interpretation. The people of

" Uganda have a right and a duty at all times using all means available,

peaceful or violent, constitutional or unconstitutional to resist attempts to

unconsututionally: : _ ‘
"Suspend, overthrow, abrogate or amend the Constitution.”
DUsp : g ramend, ul

-

The phrase “amendment of the Consﬁlutibn," has been considered by the

Supreme Court in their recent decision in Panl Ssemogerere and others vs.

Attorney General. Constitution Appeal No.‘] of 2002.
\
In a Jeading judgment, Kanyeihamba JSC,stated with approval an earlier
holding of this court (per TWINOMUJUNI, JA) that:- '
"1f an Aét of Parliament has the effect of adding t'o, varying
or r’epea')ing-any provision of the:Constitution then the. Act..
is said to have amended the affected article of the
Constitution. There is no difference’ whether the Act js an
ordinary Act of Parliament or an Act intended to amend the
Constitution. The amendment may be effected expressly, by
implication or by infection, as Jong as the result is to add to,
vary or repeal a provision of the Constitution. It is not
material whether the amending Act states categorically that
the Act is intended to affect a specified provision of the

Constitotion. 11 is the effect of the amendment that

nadhers.




Their Lordships in the Supreme Coun were here dealing with an Act of

Parliament but the holding equally. applies 10 a subsidi.ary legislation or any

other act or omission. To the extent that rule 4(1) of Legal Notice No.4 of

1996 imposes restrictions to the right of access to the Constitutional Court,

~ which the constitution jtself does not provide for, it is seeking to add to and

or vary the constitution and therefore to amend it without doing so through

the. amenament provisions of the Constituiion.” 1T 1s clearly agaimst (he Spiit

~ of the constitution and it is now high 1ime that this court 're.sto'red,‘in full, the

citizens right 10 access to the Constitutional Court by declaring 'that the Rule

is in conflict with the Constitution and is therefore null and void. 1 would so

dec]are.'

- These are the reasons why 1 concurred in the decision to overrule the

preliminary objection.

THE MERITS OF THE PETITION -

(1) INTRODUCTION.

1 now tumn 1o the merits of this petition. The petitioners are challenging
several provisions of the of the Divorce Act (Cap 249 Laws of Uganda)
as being inconsistent with the provisions of the 1995 Constitution. In
particular, they contend that the provisions of Sections 4(1), 4(2), 5, 21,
22,23 and 26 of the Act are inconsistent and in conwravention of Articles

Ly &

()L ), 31Q) and 3311 and (6) of the Constitution.



(2)SBORT HISTORY OF THE DIVORCE ACT

The Divérce Act which was enacted in Uganda in 1904 has got its origins
in}th‘e Matrimonial Causes Act of 1857 of England. That Act also had its
roots in the Common Law of England whereby a valid marriage could

~only be terminated by the death of one of the parties to it or by a divorce

Tecree  Pronounced™ by & Cour“of-cotipetent=jurisdictions=s-Fhe —
v Ma"trimopia] Causes Act 1857 provides that a party to a marriage could
obtain a decree of divorce on praving that the spouse had commitied a
matrimonial offence. The only offence that entitled a husband 1o obtain -
the decfee was adultery. For a wife, it wa,sAnot enough foi' her 10 prove
| adultery against her husband. She had 1o prove that the husband was

guilty of aggravated aduliery (which meantladultery plus another offence

e.g. incest, bigamy, cruelty, desertion etc)‘ or he had changed his faith
from Christianity 1o some other faith ajd gone through a form of
marriage with another woman. This law was brought into force in
-Ugand.a by the.enacunent of Divorce.Act on 1% October 1904. Despite
" the fact that the English have since r.eformed‘ the Matrimonial Causes Act
1857 by legislation enacted in 1923, 1937, 1969 and 1973, and have
abandoned the concept of divorce granted on the basis of proof of
matrimonial offences, the 150 years old English Law is still intact and in
force in Uganda. As if this is not bad enough, section 3 of the Divorce,
Aa requires that the courts of this country exercise their jurisdiction
under the Act "in accordance with the law applied in matrimonial

proceedings in the High Court of Justice in England.”



It is interesting 1o note, even at this early stage, that the Constitution of
Uganda enjoins the courts to exercise judicial power "in the name of the
péop]e-'axid’ in conformity with the Jaw and with the values, norms

and éSpi'raﬁons of the people.” (of Uganda of course)!

 (3)THEISSUES

At the beginning of the uial the following issues ‘were framed and agreed

upo‘n_i-. 'b o _ | '

1) Whether the impugned sections of the Divorce Act are in
contravention of the Constitution as alleged.

2) Whether the petitioners are entitled 10 the reliefs prayed

(4)THE EVIDENCE

As 1 indicated .above, thé petitidners, most of who are.lawyers .by._

profession, swore affidavits in support of this petition. - The gist of the

evidence contained therein is:- | o

(a) That the Divorce Act discriminated against women in violation of
express provisions of the Constitution.

(b) That the Act perpetuates inequality between sexes.

(c) That the Act is against the dignity, welfare and interest of women and
undermines their status.

(d) One male deponent whose marriage broke down in 1996 1estified thai

he had had 10 live in misery because he cannot divorce his wife due to



his inability to prove adujtery agamnst her and to name a c-o-}~
- Tespondent as reqiiired by the Divorce Act.
(e) Anothér male- deponent testified that his marriage broke down shortly
after the wedding with his wife due 10 irreconcilable differences. He
Ais unable 1o divorce and. feels discriminated against in as far the

Divorce Act imposes on him different grounds of divorce from those

Tequired of his wife. He : zi‘]?@‘”ﬁﬁ“d”’s‘"ﬁ“&r"ﬁ“"lmﬁhumaﬁ‘ah'd”"de‘eradiﬁﬁ*m‘"
be reqmred 10 prove adultery of his wife because he is SUb_]ECIed to

torture in the process of trying to obtain the necessary ev;dence

' Though the Ag. Solicitor General Mr. L. Tiberuha swore an affidavit
disputing the above averments, both c.oupse]‘ for the parties stated. at
the ln'ai that they had no disputes arising\from the affidavits and that . )
me‘petyition should be resolved on the basis of legal arguments on *

purely Jegal interpretation of the Constitution and the Divorce Act.

(5)THE CONSTITUTION S

] will now set out the provisions of the constitution, which, it js
contended, are being contravened by the various provisions of the

Divorce Act.

Article 21 provides as follows:-
"21(1) All persons are egual before and under the law in
all spheres of political. economic, social and cultural

life and ip every other respect and shall enjoyv equal

potid 1om At fowm. | )



- (2) Withont prejodice to clause (1) of this article, a
person shall not be discriminated against on the
ground of sex, race, colour, ethnic origin, tribe, birth,
creed or religion, or social or economic standing,
political opinion or disability.

- (3)For the purposes of this article, ""discriminate’ means

e D

o give différént “{reatment—~to*=different—persens-
’aﬁrivbutab]e on]y or mainly to- their respective i
descriptions by sex, race, colour, ethnic¢ origin, tribe, -
birth, creed or religion, or social or ‘economic

sjanding, political opinion or disability.

Article 31 provides:
"31(1) Men and women of the age of eighteen years and
abo&e, bave the right to marry and to found a family
and are entitled to equal rigvhts’ in marriage, during

marriage and at.jts dissolution.”
Article 33 provides:-

""33(1) YWomen shal) be accorded full and equal dignity of

the person with men."

(6) ARGUMENTS OF COUNSEL

Mr. Phillip Karugaba, Jearned counsel for the petitioners, attacked the

} impugned sections of the Divorce Act separately.



(a) Section 4 Divorce Act:

This section provides as follows:-

"4(1) A husband may apply by petition to the court

@

for the dissolution of his iarriage on the

ground that since the solemnisation of the

marriage his wife has been guilty of adultery.

A wife may apply by petition 1o the court for the

dissolution of her marriage on the ground that

smce the so]emmsat)on of the marnaoe -

(a)her busband has chanoed his professxon of .
Christianity for the professmn of some other

religion, and gope ‘through a form of

marriage with another woman; or
(b)has been gujlty of - \
(i)  incestuous adultéry;
(i1) bigamy with adulteny; -
(iii) marriage with another woman with
adultery;
(v) rapé, svodomy or bestiality;
(v) adultery coupled :vith cruelty; or
(vi) adultery coupled with desertion,
without reasonable excuse, for two

vears or upwards."

Mr. Karugaba submitted that this section violated Articles 21, 31 and

33 because it made prescriptions for divorce on the basis of sex.

It



aiso allows a man to divorce only on proof of one ground whereas

women are allowed 10 prove many grounds. This causes hardshipto a
manwho may have other grounds, other than adultery. It compels the
WoIEN }to have 1o prove many grounds. whereas the man is not
| requmed 10 do the same. He argued  that the section ‘was

- dlscn.mmatory since it gave only one ground for dworce to the man

while the women had seven gfﬁﬁndﬁ‘ﬁ’f*dwor{f‘é‘_ Hé’:t‘itc‘&m{h‘e::

following cases in support of this argument:-

1) Sarab Longwe vs. Intercontinental Hote) ]1934} 4 LRC 221
2) Mukunou vs. Republic 12002 LLR 2073 CAK]
3) Unity Dow vs. Aﬂornev Genera] of Botswana 11992] LRC.

f(:on st.) 623.

4) Dalia Parueen vs. Banv]adesh Biman Corporation ]]996] 3 CHRLD.

(b)Se«tion S Divorce Act:

-~This sectiomr provides as follows:- R
"S5 Where the husband is the petitioner, he shall make the
- alleged adulterer a corespondent to the petition unless he is.
ex aased by the court from doing so on one of the following
grounds:- '
(a)t’hai the respondent is Jeading the life of a prostitute, and
t hat he knows of no person with whom the aduhery has
been committed; |
(bjthat he does not know tbe name of the alleged adulterer

a)though he has made due efforts to discover it; or

(c)that the alleged adulterer is dead.”



Mr. Karugaba argued that this section requires a husband to name a co-

respondent in a divorce petition but a wife is not required to do the same.

In his view, this section was discriminatory and contravened the equality

provisions of the Constitution set out above.

(c) Section 2‘,]’ Divorce Act:
‘Section 21{1) provides:-

- "A husband may, by petition claim any damages from

apy person on grounds of his having committed

‘adulery with the wife of the petiﬁqhér.." ‘

According to Mr. Karugaba, to the extent that a wife is not permitted
to claim compensation from the woman who may have commitied
adultery with her husband, the law is discriminatory and contravenes

“the equality provisions of the Constitution.

" (d)Sections 22-& 23 DivorceAct:
Seéﬁon 22 permits the court 10 ordér a co-respondent 1o pay costs of
the proceedings if | adultery with the wife ‘of the peﬁﬁoner has been
established against him. This provision only applies 1o the husband

but not to a wife.

Section 23 provides for a court 10 order a husband to pay alimony 1o a
wife during or after divorce proceedings but there is no similar

provision in favour of a husband.



. } Mr. Karugaba argues that these provisions are clearly discriminatory

and contravene the Constitution.

(e) Section 26 Divorce Act:
The section provides as follows:- .

"When a decree of dissolution of marriage or of judicial

jaration IS“pronounced”@“ﬂ"ﬁCcmm'ufaduhery“by-the-wrfe———
and the wife js entitled to any property, the court may,

: norwnhstandmo the ex:s!ence of the d)sabllm’ of coverture,
order the who]e or any part of the properry to be sett]ed for .

" the benefit of the husband, or of the children of the

marriage, or both.”

The Act does not contain a similar progjsion in favour of a wife where

divorce or judicial separation is a result of a man's aduliery. The-
!
petitioners coniended that this is dxscnmmalory and contravenes the

Constmm on.

Finally Mr. Karugaba invited us to hold that the impugned sections of the
Divorce Act contravened and were inconsistent with the Constitution. He

invited us to so hold.

In reply, Ms Carol ‘Mayanja, the learned Senior State Attorney of the
respondent made one major all embracing argument. She submitted that the
Divorce Act was saved by Article 273 of the Constitution (which was quoted

in full earlier in this judament). 1o bher view, Acts of Parliament which were



saved by that article cannot be ruled to be in contravention or inconsistent

wnh the Constitution. They only have o be:- : , g

"Construed with such  modifications, adaptations,
q_uahﬁcat;ons and exceptions as may be necessary to bring

(them) into conformity with the Constitution."

-"’Shé’“cﬁé’d”thé ~cases~of-Pyarali-Abdul-Rasavl-Esmail-vsmAdrian=Sibo

Consntutlonal Petition No.9 of 1997 and Dr. James Rwanvarare VS,

Aﬂorney General Constitutional Petition No. ]] of 1997 in support of her,

argument. ‘

She further submitted that most authoriti'es-relied ﬁpon by the petition are of
a foreign origin from countries in which their constitution do not have the
~ equivalent of our Article 273 of the Constitution. She invited us 1o follow

our previous decisions 10 the effect that when\ interpreting provisions of the

Constitution, it is necessary to look at the Constitution as a whole. She
invited us to Jook at Article 273 in that light and to hold that the Divorce Act

* is not discriminatory and to dismiss the petition.

Mr. Karugaba in further reply, submitied that Article- 273 must be read

together with Article 274 states:- | |
"Arﬁc]e: 274. The first President elected under this
Constitution may, within twelve months after assuming office as
President, by statutory instrument, make such provision as may
appear necessary for repealing. modifying, adding to or adépting
any Jaw for bringing it into conformity with this Constitution or

otherwise for giving effect to this Constitution."”



He pointed out that the Presidem has never issued any guidelines in

accordance wnh this article. In his view, this has caused difficulties in the
Jower courts in their attempt 10 comply with Article 273 because there are
situations in which atiempts to apply it have resulted irito a muhtiplicity of
: inlérﬁreﬁatioﬁs which could cause confusion. He submitted that the instant

case was such example. He invited us 10 give one binding interpretation for

~'v‘gurdamna'“oI”ﬂl THeCourts ‘bébefh?’CﬁﬁgtitﬁﬁUﬁﬁl'Cbm?

(7)RESOLUTION OF 1SSUE NO.]

There are three sub-issues in this issue to resolve:-

(a) Does the impugned provisions of the Divorce Act derogate
~(inconsistent/contravene) the Articles of the Constitution cited

.above?

i

(b) " 1s the derogation (if any) in public in{erest and therefore justified

within the meaning of Article 43 of the Constitution.

—. .-(c) - Does the.application of_Article.273 of the Constitution preclude this..
court from nullification of an Act which was in existence when the

Constitution came into force?

a. Derogation.
The word "discriminate” is defined n article 21(3) which has been
cited in full above. 1have carefully perused all the cases cited by Mr.
Karugaba in which the meaﬁing of the word has. been considered. ]
bear in mind the submission of counsel. Though Mr. Kan_]géba
sirongly argued that the impugned sections of the Divorce Act are

discriminatory, learned counsel for the Afiomney General made no



anzmpts 1o dispute that. She only sought 10 rely on the applicability

of anjcle 273 as the sole defence of the respondeni. 1 have also .

studied the History of the Divorce Act, eSpecially, the English
concepts of Marmmage and Divorce before and afier the enactment of

the M'am'monia] Causes Act of ]85}"7' I have no doubt in my mind that

the Jmpumed provmons of our vaorce Act are a result of the
mzo Céfﬁh““”?m“t‘ﬁ’“th"rmn‘wmsup”eﬂof'ﬂ
‘being 10 2 woman and they could not be treated as equals i in marriage. '
. h ‘is,; in -my view, glaringly impossible 10 reconcile the impi;gned

| prdv.isions of the Divorce Act with our mbdem cohceptsof equality

and. non-discrimination between the sexes enshrmed in our .1995
Constmmon I have no doubt in my mind that the Jmpumed sections

are a derogation to articles 21, 31 and 33 of the Constmmon.

. Is Derogation Justified?

It is .-thekpetit‘ioner's case that the der{ggation is not justified. The
: respondem -made -no -attempt 10~raise*aihe defence of justification.
}Neﬂher article 43 nor any other art cle of the Constmmon can
concelvab]y be invoked to justify commued existence of the impugned

provisions of the Divorce Act.

. Article 273.
The sole defence of the respondent is that a Jaw which was saved by
article 273 cannot be nullified as being in comravention or

inconsistent with the Constitution. The case of Pvarali Esmail vs.

Adrian Sibo (supra) was cited as authority for that proposition.




This case came to this court under the provisions of article 137(5). h
Was a reference from the High Court with request to determine the
, fo]]éWing issue:-
, "Whether the expropriated Properties Act No.9 of
. 1992, 10 the extent that it nul)ified the sale of the suit
property 1o the defendant and aécordingly deprives
‘Hiﬁf"ﬁf‘p‘roprietory‘im'erest-therein—,—cohtravenes«»thw
Constimtioh of the Republic of Uganda js thereby null

and void."

This court (per.Mpégi-Bahi geine, JA) made the following order:-
Since the Act No.9/82 is an ‘existing Jaw within the
meaning of Article 273 of the 1995 Constiﬁltion, the.
provisions of the impugned section 11(4) and (b)
would be construed qualified a' d adapuéd' to conform
to Article 26(2)(b)(1) of the l9¥

trial court. The Act therefore jwould not be null and

5 Constitution by the
void."

The full court concurred in this decision.

)

It must be noted that this cdurt was dealing with a reference from the
High Court under article 137(5). Article 273 enables all courts. 10
construe Jegislation which existed at the coming imo force of the
Constitution with such "modifications, adaptations, qualification
and exceptions as may be necessary to bring into conformity with

the Constitution.”



This was intended 10 empower all courts 10 modify existing laws ‘ ,)
-without having to refer all such cases 10 the Constitutional Court.
This court, sitting as a Court of Appeal of Uganda can avail itself of
the provisions of article 273 where appropriate. HoWeVer, article 273
dvéevs‘not oust the jurisdiction of this court, the Consﬁtutiohal Coun',
Wien™ exercising itsjurisdictionunder—article—13%3)=—Under~thatw
provision, this court is only required to dé’c]are whether or not an Aci: |
act or omission is inconsistent with or in contravention of any

. provision of the Constitution and to grant a.ré'dzre_ss where appropriate.
The defence of the respondent is therefore not sustéin'ablg and should
be rejected. . |

. #

(8)RESOLUTION OF ISSUE NO.2

... The issue.here is.whether.the petitioners are entitled 10 reliefs prayed for.
The short answer is YES.

This means that all the grounds of divorce mentioned in Section 4(1) and
(2) are available 10 both parties to the marriage and the provisions of the
Act relating to naming of the co-respondent, compensation, damages and

alimony apply 1o both women and men who are parties to the marnage.



(9)HUMAN RIGHTS CONVENTIONS

No jssue was framed as to whether conwravention of an Internatiorial
Human Rights Convention amounts 10 @ conuraventions of the

Constitution. 1 make no consideration or holding on the matter.

~(T0)—CONCLUSION—

1 would allow this petition and make no order'to costs as was requested

'bbeth‘partie.s.' . Z%

Dated at Kampala this ... ... day of_,__, SRR 2004, .

- 78 / 4 WM ......
stie€ A. Tinomujuni ' ‘
) E OF APPEAL.

, _ N ,n_._/_w e .







HE REPUBLIC OF UGNADA
IN THE CONSTITUTIIONAL COURT_OF UGANDA
T AT KAMPALA.

vORAH HON MR JUSTICE G.M: OKELLO,JA.
| - BON LADY JUSTICE ALE.N. HPAGJ-BAHIGE!NE, JA.
- HON. MR JUSTICE S.G. ENGWAU, JA.
_HON.MR. JUSTICE E A. TWINORUJUNI, JA.
HONLADYJUST)CECNBKITUUBA,JA.

coasnm‘r _‘ ONAL PETITION NO 2 OF 2002

'(1)—UgandaAssocwbon0i Women Lawyefs ]
(2) - Dora Byamukama '

(3) - Jacgueline Asiimwe wage ‘ -] PETITIONERS
(4) - Peter Ddungu Matovu ' : :
(5) - Joe Oloka Onyango ]

(6) - thps Karuqaba

JUDGMENT OF G.M. OKELLO, JA.

| have had the chance to read in drafi the judament of my brother Jusbce
Twinomujuni, JA, just delivered and | agree with him that the petiton must

succeed.



The petitorers brought this petiion under aride 137(3)a) of the
Constitution 2nd under Modificatons To The Fundemental Rights and
Free'*oms. (Erfonmment Procedure) Rules, 1992 Diredions, 1996 (Legal
Nobce No 4 of 1996) In the petition they challenged cenain séctions of
the Divorce Act (now Cap 249) as being inconsisient with various artides
of the Consutubon and prayed or he folmmf?bons”

- “(a) Secbon 4{1) of the Divorce Act Cap 249) conrtravm
| and is inconsistent with Articles: 21(1) & (2), Aricle
, 31(1) and Article 33{1) & (6') of me‘Const_mern, |

(b). Section 4(2) of the Divorce Act (Cap 249)
| contravenes and is inconsistent with Articles 21(1) &
(2), Article 31(1) and Alicle 33(1) & 6 of the

(c) Section 5 of the Divorce Act (Cap 215) is inconsistent
‘with and contravenes Asticles 21(1) & (2); Article
31{1) and Article 33{1) & (6) of the Constitution; |

(d) Section 21 of the Divorce Act (Cap 249) is

 inconsistert with and contravenes Articles 21(1) &

(2), Article 31(1) and  Article 33{1) & 6 of the
Constitution; |



 (e) Secton 22 of the Divorce Acl (Cap 249) is
_ﬁmcons:stesﬂwvﬁ;cnd conh*ven%ﬁsmdeﬂ(‘l)& (2);
| al'we 31(1)undArche3o(1)& (s) oiﬁwcmmbon

B Secbons 23 2nd. 24 oltheDworceAd (Cap 249) are
o mcons:sifm mﬁ'a ¢nd contr‘ve'}e Arbde 21(1) ‘and
icle 31(1) of the Consttution. |

| @) Secbon 26 of the D:von:e Aci (Cap 24\.) is consistent
with and contravenes Article 21(1) & (2), Article 31(1)
“.,nd Article 33(1).8 (6) of the Contbtubon '

(h) Noorderbemadeastocostsmanyeveqn,

(i) Any other or turther dedarabon mat this Honoursble
Court may deem fit 1o grant.”

The petiton was accompanied by the afidevit of Jecqueline Asiimwe, the
coordinzior of Ugendz Women Network (UWONET) an NGO. . The
"ﬁdcvn s&l out the Of‘oEVchF:S complcmed of in the petiion. The cfﬁdcvn
ewdence in support of the petiton wes slso supphed by all the petﬂ)onerc
The respondent filed his answer 1o the petition. h was accompsanied by
the aﬁdcvn of L. Tibaruhz. the ecting Solicilor General, setting out the

facts 1o support the answer.



«d the CO(TJT:E"‘:CE‘!’T)C—’T‘ of the hesnnc, Ms Ccrobne Mcycr‘sjc, =3 Semor Stz1e'§
ﬂomey, who cppe..red for the respondem r'IScd mre‘= pre'nmmcry pomt<
Df ob;e:non ncme!y - o

(a) Tha1 the pebbon wes time b.;n*ed in s far as n was notpf
filed wﬁhm the thirty dzys penod prescribed by rule 4(1)-
of Leocl Nobce No4 of 1.,96"““

() ‘__Thc th.. court hes no Junsdlcbon o emertcm the petitio...
' n rassad no issue of con':txtubonal nmerpretabon and

| ‘(c) That the petition was mVO@s end ‘vex:stio‘Us'Q
Leamed Senior State Atiomey however Iater zbandoned points (b) and (c).
o o T -
- She argued only (g8) sbove. We heard the arguments of counsel from both
sides on the objection end we overTuled il resesving our rezsons 1o be
uncorpor'ﬁed in the final judgment on the pebbon. 1 now propose {o give

my ressons here.

The ﬁirust of Ms Mzyanja’s argument is. that the petition was incompetent
bef'u<e it wes filed oul of the thurty days penod prescribed by rule 4(1) ol
Legal Notce No 4 of 19%6. According to her, the rule provides that such a
petiton must be locoed in court within thity days afier the dale of the
breach complzined of in the petibon. She submitied that in Zachary Olum,
and others vs Aiorney Genersl. Constitutional Petition No 6 of 1296,
this court lzid down & principle that computation of the thirty days starts
from the date when the petitones perceived the breach. Because of the




difficully in setting & general tormuler for deie.rminina the date of percepton
in el ceses, she pointed out, this court steted so in James Rwanyarre
vs Atlorney General. Miscellzneous Application No 3 oi 2003. She
further pointed out that in Joyce Nakachwa vs Anmwev General end
others. Constitutional Petiion No. 2 of 2001, this C,oqﬁ.‘evenmelly hesd
that easch case must be decided on its péculiér'fads That meant that the

date of percepbon in each cese st be decded on the peculial 1ot c‘ﬁ

She further submmed thc 21 zpplying that pnncpte 1o the instant cass, the
d=te when the pem)oners peme:vc«:l the brezch must be the date when the
Divorcee }Aci ceme into force. She pomied out that this was me pnnc:ple |
which this coun’ had sel in Pyrshi AR. Esmail vs Andrian_Sibo.
Constitutiional Petiion No § of 1287, In that case, the count held thal
the dzie of enforcement of & siztute Was El dste of percepton of its
‘bresch of the Constitution. According to her, S:e

' thé court in Dr.Uafes Rwanysrare vs- Aﬁmaey General Constitutional --
Petiton No 11 of 1297.

s prinaple was repeated by

~* She argued that the Divorce Act having been enacled on 1/10/1804 is one
of those legisiations which were in existence when the Uganda Constitution
ol 1685 wes promuigsied on 8/10/1995. R is one of those legisiations that
hzave been saved by artide 273 of the Constitution as existing laws.
Therefore, she argued, the erforcement date of the Divorce Adi is
8/10/1295 when the Constitubon was promulgsted.



She sie cd tnai since the enforcement czie of Divorce Act weas zs sisied,
compuizton ol the thirty days period sizried on Gl10/1995 That meant that
the petitoners hc_d up 1o &11/1995 1o file ther petition. Lezmed counsel
subm'rt‘edthai since the petitioners did not file their petition' until 7/3/2003,
without obtcmmo an exlension of ime, their pe*.rbon was filed out of ime, R

was tzme bcned and should thetelore he dismissed for being mcom;ae!ent

In reply, Mr. Karugzba, leamed counsel for the petiioners did not agree.
He submmed that hns dac—nt’< petiton was competently before the couri as it
was filed within bme He conceded that this court had earlier adjudicat cated
on this rule 4(1). )
He mentoned AG vs  Rwenysrare (supraland Joyce Nekachwa
(supra). He pomied out that in these czses this count altempted 1o mibgate
the harsh eﬁecl of cppbca’oon of that rule so \f*s to encouraoe rather then
dnscouraoe cﬂlzenc’ access 10 the Constitutidnal Courl.  In doing so, he
‘pointed out, this court hiad been oef"dmg ezch L:ese on its own-fects.—In all. -
those cases this count had been considenng rule 4(1) in the context of new
laws: i€ laws made efier the 1895 Constitution was promuigated until in the

cese of AG. Vs Rweanyarare (suprz) when n tzlked sbout a con‘bnuma
b_recch of the Constitution by legisizton.

In counsel’s view, that opened the gale for consideration of the rule in the
comext of the laws thal were in existence when the Constitubon was
promulgzsied. He submitied thal continuing breach renders tme limit s€t by
rule 4(1) imelevant




He submitted thal rule 4(1) is in foct inconsistent with zrticle 3(4) of the
Constitution 2nd should be deciared so. He explsined that while that articke
besiows on the Gtizens of Ugendz the right and duty at sll imes to defend
this Constitution againét its unconstituional suspension, or overthrow
cbroocton of emenciment, ruic 4(1), & subsidiary legisiztion, sets a time
limit of 30 dcYS within which a citizen cen file his or her petmon in the
Cons_mubonal Courl -

R was reloried for the rapondenl that crbde 3(4) cpphes only o a
srtuzbon where there is & violent stiemnpl lo unconstmmonally overthrow |
the established constrtubonal order.

I must admil from the outset m rule 4(1), is problemstic. This cournt
reslised this fedl soon aher its inception. In its infancy, this court had
sdopted & literal interpreiztion zpprosch 1o limterpreting the rule.  This
spproach produced & negstive iImpaci on ,me’dti‘zen’s right 1o access to the

‘Constitutional Court. R was stifiing rather than encoureging access 1o the-.

Constitutional Court.  To mitigate that hanmiul efiect, this count edopied
another interpretive approach, 1o interpreting the rule.

In Zackary Olum and od;ezs (supra), this courl adopted a perception
principle which is & more liberal epprosch. That meant that computation of
the thirty days period staris from the dzie when the petitioner perceives the

Even this approach did not provide zbsolute solution to the problem of the
rule becsuse it sl remcined dificult 1o fix & general formular for


adrr.it

deie*mamno the dzie of percepton in Every czse. The coun, theretore,
sdopted & seigty-velve sysiem approach to overoome the problem Thc |
thal esch case musi be decided on its peculiar facts. That meant that the
pefcepbon d.:?e in esch cese must be delenmined on the peculiar fects of
ezch case

e e e i A n s e oy & st

| In the mezntime, eppezl wes made Dy some Justices of the Supreme Court™
tn lsmazil Seruqo vs KCC and Anor. Consbtubonal Fetiion appeal No .
2 ol 1°S: and by this count in Joyce Nakachwa (supra) to the oppfopn"ie |
authonbes (e} do comemmo zbout this rule. -Unfortunzigly, to date, no steps
have yet been teken by the suthorities 1o remedy the situstion.

No chzllenge had ezrlier been mzde before us sbout the constitutionality of
the rule until today. Artide 3(4) which the rule is zlleged 1o be inconsistent
with provides thus:- "

-« Al citizens of Ugznda shall hdve the right and duty 21 ail

tmes:-

(2) 1D defend this Constituton and in particular 10 resist
any person of group ol persons seeking to
overthrow the esiablished constitutbonal ordes; and

(b) to do all in their power to restore this Consttution
sfter i has been svspended, oversthrown, abrog‘amd ‘
or amended cosirary to its provisions.”




o

i wes aroved for the respondent that the ebove artide epplB only to &
viokent aﬁemptai or actusl violent suspension, overthrow, zbrogzstion or
emerdment of the constiton. | fully zgree with my brother Justice
Twindmujuni JA, that the ‘mekers of this Constﬂution could not have
imended such 3 narmow inlerpretstion to be placed on that artice wh»ch
crea&s @ right end duty to the citizens. Courts as the proteciors 01 the .
"—Hfs""of U amens “musl give™ mch‘"”ﬁ"nméfpretabon*malrmlhpromote,
rather than destoy the ngm._ The narmow nmerpretabon advomied by‘

c;ounse! for the respondent does notl promacte the right crec‘.ed by that’
arbde His, ther“iote nol a proper epproach. The proper nmerpretsbon A
that the omdé gives 1o the citizens wide powers at a“ times 10 defend the
Constitution. They can use whetever mezns at their d'sposal neoesscry to
counter the situstion to defend the Constitution. This cenamly includes
ﬁhng pehbons in the Constiutonzal Courl 2s @ mean of de!endlng the
Constitution. |

i

The impugned ruie 4(1) provides thus:-_

“mpebbon shall be presented by the petiioner by
lodcmgnmpemon or, byor throuohhlsorhe!
advocale, dany,r.omedattheloo(oiﬁ)epebbon at
ﬁ)eoﬁiceoimeﬁeg:st-ar and shsll be lodoed within
thirty days sfier the dzte of the breach of - the
Constitvtion complzined of in thepebbon (emphzsis
added.)




That rule dlesry confiicts with zriide 3(4)(2) which sets no time limit. Ms

Mzyzenje submitied that the scope and purpese of this rule is to ens_ure‘mai
. constitutionai cases are ztlended 1o expeditously. | zgree  that
Cornstitutionzl czses are. very imporizm 2nd that they must be given pnorty
to- dl<pose ol them expeditiously. In fect even ortde 137(7) supports that
view when it provides that:-

“.._.TﬁeCounoiAp_pealshal_l proceed 1o hear and =~
debarmmemepebbonassoonaspossableandmay,
 for that purpose, suspend any other matier pendmg »

l !.b"it—”'

This provision shows however, thal the urgency siarts when a pe!mon 13
filed not before it is filed. To extend the rezsoning of expeditious dezling
with Constitutiona! ceses 1o the period before filing the ‘petiion exceeds
~whal the mekers of the Constitution hed intended. Such a move leeds 1o
stﬁmg the citizens’ nght 10 access 1o the Constitutonal CourL That is not
whiat ﬁ‘oe mckers of the Constitution imended.

Mulengz JSC observed in lsmail Serugo (supra) thus:-

“] 6o apprecidie thatl any consttutionsl case is very
imporiamt and once il is filed it must be atended 10
expeditiovsly so that & constititional issve is not left
in abeyance for unduly jong. The Constitution
expressty commands the Court concerned o give.me




priority 0 such cases. Bowever, 10 extend thal
ressoning 1D the period prior to the Fiing of a petition,
can lesd 10 unintended difficulties.”

Oder JSC saw irony in the rule end szsid,

‘Wis cerial nly an lronyd\ai a litgant i who |%?Tds s 10
enforce this nght for breach ol comracl or for bodily

mjury manmmng downcasehaslar more time to

vbnngh:sacbonﬁunmeonewhowntstoseeka
deciarabon or redress unde-r rbde 137 of the
. o Son.” o

N is clear hom artide 3(4)(a) thal the right epd duty crested therein are
exercszble under specified situztons. The ympcsing queston then is,

whether the 1=Cts of this case bring it within zny'of those situztions sizted in -

the arice? | think so. The ‘ptovision by rule 4(1) of the tme limit within
which & dtizen must file his/hers petivon when erbde 3(4)(a) does not set
such a time limit amounts 10 & veriztion of what the aride provides. The
word “amend” is defined in Section 2 of the Interpreiztion Decree No. 18
of 1976 to:-

“include repeszl, 1evoke, rescind, cencel, replece, add ot
lo yary and the doing of any two or more of such things
simulizneously or in the same writien law.”



This Fis within ihe definifon of the worg “emendment” zs given by

Kanyeihambeg, ..JSC in Fzul Ssemogerere end others vs the Atiommey
Generzl, Constilutionsl Petition Apoesl No 1 of 2002. That zmerdment
is not m accomcnce with the provisions of the Constitution. In such a
cm,eton the - petitoners were entited uncer arucle 3(4) 10 take steps 10

defend the Constitution.

In The Queen vs Big Drua Marl Ltd (other intervening) (1996) LRC
-(Const) 332, the Supreme Courl of Canada held that both- purpose 3 and
‘eﬁeci &re rc:‘t:‘ocln 1o dc-zcﬂ'"nrn: oonttmboncmy of a legisiation. Thls czse' |
wes. ciled with cppmvel by the Supreme Coun of UOanda in Anomex
Ge"ae'f‘l vs $ahaton Abuki. Coyts‘ﬂvbgr.cl appea! No 1 d 1998 | ' {

In the instart case, the efiect of application of rule 4(1) of Modifications To
The Fundamentsl Rights And Freedoms (En\‘omemem Procedure) Rules
1.,v2 DurectonsJ% (Legzl Notice No 4 of 1296) is deedy inconsistent
with zrticle 3(4)(2)-of the Constitution. R sets br))e -,hmd -w‘thm which g atizen- -
must fiie & petiton when zaride 3(4)(é) does not}'set,such 2 limitztion. The
rule .is, therelore, Unconstitutional. | intended 10 so declare. That wes the

rezson which prompied me 10 s0ree with my collesgues 1o overrule the

prediminary objection. '

rumina now 1o considering the merits of the petivon itsell, two issues were
tremed as follows for determinabon of the court:-

(1) Wnhether the impugned seciions of the Divorce Ad are



Cinconsisient with the sisied arbcies of the Consttuton es
zlieged; |

(2) Whether the pelitoners are entited 1o the reliets sought.
| have stsled earfier in this judgment that | egree with my Lord Justice

Twinomujuni, JA thal the petibon musi succeed. FR5v¢ only one of two~
observations 1o mzake for emphzsis only.

(1) . Ewdence
. The sfidavil evidence in support of the petmon shows that
sections 4(1) + (2); 5, 21, 22, 23, 24 and 26 of the Divorce Act
discriminzie on the besis of sex. Peier Dd‘u‘r_zgu Mstovu ahd'_<
. Andrew Lomonyz deponed to whal they personally
experenced when ﬂ1ey sought legal zdvice 10 institile divorce
procesdings 1o terminzate their réspecﬁve marmzges with their
wives. Noreh -Méiovu Winy, .the chzirperson of .the. _first
peiiioner, deponed 1o her precbcal expesience with her dients
secking divorce. Dora Byemukamz and Professor Oloka-
| Onyengo ceponed to their knowledge s lawyers. on the
interpretation of the impugned sections of the Divorce Act vis a
vis the sleled arides of the Constitubon. According to them
these sections discriminate on the basis of sex and therefore
~ inconsisien with sizted ariide of the Constituton.

There is  in mYy View, NO seficus dispule in the evidencs belore us. Mr. L.
Tibaruhs, the acting Soliciior Generzl deponed an sffidavit in suppont of the



respondent’s answer 1o the pefiton. His efcavit is 1o the efied that the
impugned sections of the Divorce Ad are not inconsistent with the steted
arides of the Constitution becsuse aride 273(1) of the Constitution
empowers courts armong others o repeal, ‘modity, =dd or adzpt such laws
1o bnng them nmo contormity with this Constitution or otherwise for giving
effect 1o the Constitution.

Presenting his amument. Ms Mzyznja coniended that the divorcé Act is or
: the :mpugned sectons thereol are nol inconsistent w'rth‘the Con-=ﬁtuﬁon
. because of crt;de 2/3(1) According 10 he, under this article, couns are
| enjoined o constme the exsting low wﬁh the necesscry modlﬁcahons
' adcptabons, quelificztions end exceptions as may be necessary 1o bring
~ them or any of them within the Constitution. o | ”

Mr. Karugcba responded thal article 273 must be rezd together with crbde

274, The latler ariicde provides for the mzking by the first President of law
for Modificgtion of existing law. -Mr. ;Ka-rugeba -submitied - that--failure 10— -
comply with ariicie 274 has produced practiczl dificulties in the application
' of article 273(1). | |

(2) Tive above arguments rzise the question how courts
should apply article 273{1)?

Jther jurisdictions with similar provisions in thelr Constitubons like our
sriicle 273(1) have considered their provisions. Their considerston may

offer guidance to us.




In Tanzzeniz, their Constitubon of 1684 contzins section 4(1) of Ac 16 of
) 1984 which provides in aliz:- R

. The courl wiil consue the e:czbng law , ind'uding‘
customary lew with such modifications, adaptztions,
 qualificstions and e:c:—pﬁons’ as may be necessary o
bring il imio tanfomnyuwﬁ“ﬁ'k’?ﬁ'—o“vigmhs ot the” Fifthr—

. Constitutional Amendment Act 1584 ie Bill of Right.”

In Ephr—hnm vs Fasiory cnd Ancther, CMI Appeal ‘No 70 of 1989 (1970)
LRC (Const) 757, the Tenzznian courl was conﬁonied with 3 case whese

cuslomary lew was zlleged 1o be moonsment with a prov;s:on of the Bill of
Rights. A woman in ore of the dzans in Tcn zniz had validly mhc—rﬂed e
piece of lznd from her tather by will. She lzter sold the land 1o a non cten
member. Their customary lew does ot zliow l fermzle member of the clan
10 sell-clan’s Jand. . The-positon wes. drﬁerea!{l for & male.member . of_the
clen. Hef nephew sued the buyer 10 recover the land dcnmmo that the szale

WES vond zs  under their cus cusiomary law a femzle me—mbef like his cum,
could not sell dan's lend. The tial Magistrele ruled that the temale
member of the clzn hzd the right unde-rﬁé Constitubon 1o s€ll the dan land
and that a male member had the nghtto redeem it only on remnding the -
purchzse price. |

On zppeal, the Tenzzniean Couri of Appesl upheld that decision stating that
the cusiomary law, gs an existing law wes construed as modified 10 be void



for being inconsisient with the provision of the Bill of Rights that provides
ageinst discriminztion on the tesis of sex

In Zlmbcbwe their Cms"rubon which came into force in 1980, . has
secton 4(1) whnch is in penmciens with our article 273(1). In the cese 01
Baull vs Rini«‘tm ol Home Afisirs (1987) LRC (Consh) 547 a cerzin
provision n their Crminal Protedore 2nd Evidece 1 A’El“‘(‘fo"p"‘ 597TEsS resfﬁtf‘ed""
the nght to bail. This was zlieged to be in confiit wdh the nght to liberty in
the Bill of R:ohts Coun agresd that if indesd that ptowszon in the Cnmuncl |
Procedure Aci was mcons-stem with the right to lsberty pr%mbed in the Bill
of R;ortsthennwouldbeukm s modrﬁedsuchthat dbdnoiems:
bm voud However the lesmed judpe found as a ftact that the section in
question weas not mcons.stem with any provision in the Bill of R»gms The
Supreme Court of Zimbebwe zoreed with the r?csonnng, of the trial judge.

The zbove céses provide persuzsive guide s to how artide 273(1) should
be epplied. The generzl princple of statutory irterpretzbion is the purposive
one.. That me=nt thal the purpose of the sistule must be delermined. In
the insizm case, whal is the purpose of the artice 2nd what did the makers
imlend 10 achieve by it. Whial mischie! did they intend 1o femedy.

Article 273(1) provides:

“Suiﬁ»jed to the provisions of this article, the operztion of
the existing law =zfer the coming iMo force of this
Constitution shall not be fiecied by the coming into force
of this Cornsttution bul the existng law shail be




consuved with  such modrﬁcabom cdauzbens
Qusithcstons cnd excestions acmag{benecwscr] to
bong it into  contormity mﬂl thic Constitution.”
- (Emphasis 2dded). ‘

1 think th’*i the messcoe which the mekers of the Constitution nmended tc
“send oul in thiat articde is loud and clesr. They. enpnned courts 0 aa’?

away ex1<bno laws that they find 10 be inconsistent wrth gny provision of the -
Constitution. They are 1o do that by modrfymo them such that they do not
exist bul void. That does rot prevent the Cons‘ﬁubonal Coun from
dedcnno such a law unoonsmuboncl '
i
In the instzrt case, the evidence availzble reveals that sections 4(1) & (2),
5, 21, 22, 23, 24 and 26 of the Divorce Ad! discriminzte on the besis of sex.
This brings them into confiicl with zrides 21(1) (2), 31(1) and 33(1) & ()
3 the basis of sex. This is ¢

“zll of which provide ageinst discriminztion o
, ~--»grbund Jor-modifying -or--dediaring - them -'—vo,iq'—ior—being incon'sis!efrl——-wiﬂw -
these provisions of the Constitution. To the extent that these sections of
the Divorce Ad discriminaie on the basis of sexes, contrary 1o articles 21(1)
& (2). 31(1) & 33(1) & (6) of the Constitution, they are null and void. This
mezns thal the grounds*fot- divorce sizsted in'section 4(1) & (2) are now
svailable 1o both sexes.  Similerly, the damages or compensation for
adutiery (S.21), costs sgainst & co-respondent (S. 22), alimony {S. 23 and
24) and setherment undes section 26 are now eppliceble 1o both sexes.



Appl»ceﬁon of this order is likely to mee! some drﬁ»u.»!‘aes H is thereiore

necessary that the relevant suthories should tzke appropricie nsmedzal;
steps as soon s possible. - |

In the rr:suﬂ, 1 would zllow the petition. | would declzre that sl the above
xmpuoned sectons of the Dworce Acl zre inconsisient with the z~;'bow:-j
stzted ariides of the Comtrmbon They cre therefo(e urmmwmal and’
'vood As all tne other Ju<bces on the pcne! cor-ee me pem)on is hefeby;
'cnowed ‘Al the zmpucned sa;bonc of the Dworoe Adl are dedcred ;
unoonsbh:bonc! aend void for being moons:s:e-m w:th the siated erbdes of
'the Cons‘m‘ubon No order is mzde z< 1o oogts since the pemzoners prayed

- 8Q.

G M. OKELLO. |
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1 agree with Twmomu_]um JA that this pem]on should succeed.

1 only wish 10 make a few comments just for emphasis. on the applicabiljty of
Article 273 of the Consnmuon and the concept of equa]m _generally.

The grounds for Ihe petini on are as follows: _

a)  Section 4(1) of the Divorce Act (Cap 249) is inconsistent with.

and coniravenes Article 21(1) & (2), Article 31(1) and Article 33;

(1) & (6) of the Constitution in so far as i1 permits a husband tot

petition for dissolution of marriage solelv on the grounds of';

adulterv and does not afford a wife the opportunity;



b)

%

23

Section 4(2) of the Divorce Act (Cap.249) is inconsisient with

- and coniravenes Article 21(1) & (2). Arﬁc]e 31(1) and Article

33(1) & (6) of the Constitution in so far as it requires a wife

~ seeking a divorce to rely on the mu]tip]e grounds of apostasy; or

incestuous adultery; or bigamy with adu]tery, or rape, sodomy,

.or besiiality; or adulterv coupled with cruehy' or aduliery

oupled with desertion without reasonable excuse for two vears;
"SECTIon. 5700 WWA&“( Cap:249)isinconsistentwith-angd-~
contravenes Article 21(1) & (2), Article 31(1) and Article 33(1) '

- &(6) of the Consmuhon in so far as it obhoates only a husband
10 name the a)]eoed adulerer as co—respondem and does not

| reqmre the same of a wrfe petitioning for dlvorce,

Section 21 of the Divorce Act (Cap.249) is inconsistent with and -
contravenes Article 21(1) & (2) Arncle 31(1) and Article 33(1)
& (6) of the Constitution is so far as it permits only a husband
petitioning for divorce 1o collect damages from the alleged

adulierer and does not allow a wife petitioning for the same

-from the adulteress; - - e

Section 22 of the Divorce Act. (Cap.249) is inconsistent with and
contravenes Article 21(1) & (2). Article 31(1) and Article 33(1)
& (6) of the Constitution in so far as it permits oﬁ)y a husband
peiitioning jor divorcé 10 collect costs from a co-respondent and
does not afford a wife petitioning for divorce the same

opportunit;:

- Section 23 and 24 of the Divorce Act (Cap.249) is incansistent

with and contravenes Ariicle 21, Article 31(1) of the




Constitution in so far as it permits only a wife 10 obiain alimony
and does not afford a husband the same opportunity:
5 3 g)  Section 26 of the Divorce Act (Cap.249) is inconsisient with and
' coniravenes Article 21(1) & (2), Article 31(1) and Article 33(1)
& (6) of the Constitution in so far as i1 permits a successfu)
~-husband petitioner 10 claim property of his wife and does no

afford the same opportunijty 1o a successful wife petitioner.

The petiuoners prayed court to declare those secuons of the Act inconsistent
“with the aforeméntioned provisions of the Constitution and therefore null and

void. . v '

" We entenained this petition under Article 137 of the Constitution and [The .
Fundamental Rights and Freedoms (Enforcement Procedure) RuIe’s_ 1992]

Directions, 1996.

- Ms Carol Mayanja, learned Senior State Atto§ney, strenuoﬁs]y argued that the
- challenged sections of-the Divorce Act were no‘ null and void as the Divorce Aci....

was saved by Article 273 of the Consumution. In support of this statement she

20 specié]]}' relied on Pvarali Abdu] Rasau]l Esmail vs Adrian Sibo.

Constitutional Petition No. 9 of 1997 in which this. count held that ihe
challenged Secuion 11(4) and (b), of the Expropriated Properties Act No.9 of
1982, prescrivbing unfair and inadequate compensation for compulsorily acquired
| property was an existing law prior 10 the 1995 Constitation and that therefore
under Article 273 of the Constitution. the section wou']d be construed, qualified
and adapied so as 10 conform 10 Article 26(2) (b)(1) of the VConstimtioAn which

provides for prompt payment of fair and adequate compensation for the property.

«



- Ms Mavamia thought we could adopt the same procedure and save the challengec

sections of the Divorce Act.

Mr Phillip Karugaba, learned counsel for the petitioners, on the same point
Jamented that the question of pre-existing law has never been considered in the
context of Article 273 and that therefore each day the Divorce Act continues in

existence in its present form, it Jeads 10 new violations of women'’s constitutional

&15“‘“]% “praved {his court 10 sk e dowWn the impagie et sectoms=—"
Arncle 273 reads: |
“2 13(1) Subject to the prows)ons of ﬂns ar’ncle. the operation of the
o .;emsnng Jaw after the coming into force of this Constitution shall not
‘be affected by the coming into force of this Constitution but the
exisiing Jaw shall be construed with' such modifications, adapmtions,
~ gualifications and excepiions as may bring it into conformity with this

Constitution.”

As pointed out in the lead judgement, the Pyarali case (supra) was referred 10 us
-under -Arlicle-'i37(5) --We referred. it-back to\..then.m'a] court with. directions. 10 -
construe and adapl section 11(4) and (b) of the Act so as 10 conform 10 Article
26(2) (b) (]) and assess fair and adequate compensation as prescribed by Arhc)ev
273. The gist of the matter in that case was that compensation had 10 be paid and
prompuy 100, as under the Constitution. However section 11 offered a Jower
scale and the time of payment was not made of essence. Hence we referred the
matier back to the trial coun with direcuons 10 comply with the Constitutional

requirements as required by Article 273 afier hearing the rest of the evidence



part of which it had already histened 10. Compensation was not the only issue in

that case.

What we were saying in essence was that the trial court should have handled the
matier on its own motion by applying the Constitutional provisions on that one

issue and proceeded with the hearing.

;"""I?r?'?;Té’é?”ﬁ'B’ﬁﬁﬁ?Ei'ﬁféé?W*des'ﬁf}‘frﬁ'cl'e'z?3-1haﬂhe*Gonsthuent-ﬁs-semb}y-fn
(C.A.) intended to do away with all the unjust existing laws which are
inconsistent with the Constitution in the new era afier the Constitution or let

- thei_-n‘be, ireated as modified so that they are in line with the new Cqﬁsltim_tion.' '

| This is in line with Article 2 which enshrines the sovereignty and suprémacy }61'
~ the Constitution.. Clause (2) thereof states: ‘
“2 (2)1{ any other _iaw or any custom is inf:onsistem with a‘ny of the
| provisions of this Consiitution, the Constitution shai] prevail,

and that other law or custom shall, to the extent of the

inconsistency, be void.”

----The ~unfortunate - situation -of. .coninuing .-vjolations._by. _some. sections .of _the _
Divorce Act as lamented by Mr Karugaba should therefore not arise because
ahhoﬁgh Article’50(4) obligaies Parliament 10 make laws including amendments
for the enforcement of the rights and freedoms, this requirement has not recejved
the urgent atiention i warrants. Hence Article 273 saves the simauon-and fills
in the Jacunae by empowering all courts of Judicature proceeding under Article
'50(1) in their ordinary jurisdictions not 10 apply oppressive provisions of the Jaw

nor wait for-petitions 10 be filed in this court.



Article 273 does not save oppressive provisi:ons of the jaw. J11s for emergency.
as it were, pending petitions 1o this court. s purpose js 10 enable all cours 10
remedy all ,thé unjust existing laws which must be subjected, as the occasion ‘ )
érises, 1o rigorous tesis and metjculous scrutiny 1o make sure that the-y' are in ‘
consonance with the Consuwution. In this way the courts are able 10 grant redress

as conveniently and as speedilv as possible.

= '—”‘a‘re'%mhowever*-hmﬂente.naininwé%hisé@petit:ienmon-xrefefeneea—bu{minmour.,
mterprelauve capacm' under Article 137(3) 10 declare whether the impugned:

: secnons are mall and void and 10 grant redress shou]d we consider it necessarv

1 turn briefly 1o the aspect of equality.

It is clear that the cha]]enoed sections ofthe vaorce Act 10 wit 4(1) and 2): 5
21, 22, 23, 24 and 26 violale a woman’s constitutional right to equa]nv on
ground of her sex while Articles 21(1) and (2); 31(3); 33(1) and (6) guarantee

that very right.

| Article 21 spells out:

.23 _.()) All persons ay equal before :lnd under the lamg_all Spheres
of political, economic, social and cultural life and in every other
respect and shall enjoy equal proteciion of the law..

(2) Without prejudice-10 clause (1) of this article, a person shall

..
2

not be discriminated against on the ground of sex,. . . .

These sections have the effect of negating the concept that equality is a core
value of the Constitution. The preamble 1o the Constitution makes it clear tha

the framers intended 10 bujld a popular and desirable Constitution based on the



LY

principles of umity, peacs. eguality, democracy, freedom. social jusuce and

progress.

11 is beyond dispute that no area of Jaw impacts on more women with greater
force than the Domestic Law. The Divorce Act (Cap.249) is, however, archaic
in content as pointed out by Twinomujuni J.A. It is in substance a colonial relic

whereby the traditional patnarchal family elevated the husband as the head of the

i
]

_ :"’ﬁﬁ'ﬁf‘s?’:?ﬁd:’r‘él'éﬁ5T’€'d—‘fh*€—'an'1'taTFt0f‘a*Subsewi emﬁml'e-.rof:bein2-'a=mere:appendaoe.«d
of the husband without a separate legal existence. This concept of the famzl\r
has been drastlca]]v aliered In recent decades. Mamaoe is now viewed as an
e_qual partnership between husband and wife. Sn]]_. the old ldeas and patierns (
' pé-ré_iSI, as do their . psvchological and econofnic ‘ramifications,  That,
_ nbtwithstandino women are entitled to full equahw in respect ofthe right to‘
form a famﬂy, their position wnhm the functioning fam:]y and upon djs<o]1mona

of the family, so proc]a1m< Arhc‘le 31(1): Men and women of the age of

eighteen years and above, have the right 10 marry and to found a family and

~are entitled 10 equal rights in marriage, during marriage and at its

. .dissolution.

It is well 10 remember that the rights of women are ina]ienable,‘imerdependeni
hundan rights which are essential in the development of any couhlr_v and that thé
“paramount purpose of human 1 ghts‘ and fundamemal freedoms is theis
énjoymé.nt by all withow discrimination which discrimination is manifest in The
- Divorce Act. The concept of equality in the 1995 Constitution is founded on the
idea that tis generally wrong and unacceptable 10 discriminate against péop]e on
the basis of personal characteristics such as their race or gender. legal rules,

however, continue 10 be made gender neutral so much so that there are no more



husbands or wives, only spouses. This step is in the right direction. 1t is further

imporiant 10 note and appreciate that the 1993 Constituton is the most liberal

documém in the area of womenfs rights than.any other Constitution South of the ; )
Sahara. 'fhis was noted at the Judicial Colloquium on 'the‘Applicaﬁdn of “
lmernanona] Human Rights Law at the Domestic Level, held on 9-13
Sepwember 2003 in Arusha-Tanzania. It is fully in consonance with the

lmernanonal and Regional Instruments relating to gender issues, (The

“=Conveniion™ o= the=ELmi ation~of AR OTTis™=of ’f‘Di“s*é—riTﬁ‘i'f)’ﬁfiﬁir‘-”-Ag‘a’imf
Women . (CEDAW) which is the women’s Bill of Rights and the Maputo

. Protocol on the Rights of Women in'A:_l'rica J2003)). Be that as it may. its
' implémem‘vaﬁon has not matched its spirit. There is'urgent need for Parliament 1o
enact the 6pe;au'onal Jaws and scrape all the inconsistent Jaws so that the right 10
equality ceases to be an illusion but wanslates into real substantive equélity based
on the reality of a woman’s Jife, but where Parliamem procrastinates, the courts

| of Jaw bemo the bulwark of equity would not hesitate 10 ﬁ}] the void when called

upon 10 do so or whenever the occasion arises.

In sum; 1 agree that the.impugned sections of the Divorce Act clearly violate and
are inconsistent with the siated Anicles of the 1995 Constitution and are thus,
“null and void.

1 wou]d therefore grant the declaranons SOUEh'l

: U ] f)
- Dated at Kampala this [\/’&{/\/d&‘nof[z\" £x4-X2004

A E NMPag- Bahigeie ‘”& g
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I bad the benefit of reading in draft the judgment of A. Twinomujuni, J A,
~and ] e-miré]y agree with him that this petition be allowed with no order as
1o costs. 1 do not inend 1o repeat the facts arising from the petiuon because
Twinomujuni, J.A. bhas ably sitated them. He a]sb ably stated the
declarations being sought by the petitioners. At the commencement of the
bearing of the pen’n’on; Ms. Carol Mayanja, learned Senior State Attorney,

raised one main preliminarv objection to the petition. Her contention was



———
psamodann

20

that the petiion was ume-bared. She argued that under rule 4 (1) of the
Fundamental Rights and Freedoms (Enforcement Procedﬁre) Rules, 1992 -
(Legal Notice No. 4 of 1996), this peution should have been Jodged in
fcoui,n' within 30 davs afier the date of the breach of the Constitution
,coinplaine"d of in the petition. According 10 counsel, although the Divorce |

_Act whose_provisions are being challenged in the petition was saved by

—

Article 273 (1) of the Constitution, the petiion was filed out of the

~prescribed 30 days as stipulated by rule 4(1) of Legal Notice No. 4 of 1996.

1o the premjses, The petition, in her view, is incompetent and should be
diSmisse‘d. - | |

A K
Mr. Phillip Karugaba, learned counsel for the petitioners, does not agree for
two reasons. - Firstly, that the provisions of ‘the Act complamed of
constitute continuing breach of the re]evan} articles of the Constitution

mentjoped in the petition.

Secondly, that aruicle 3 (4) of the Constitmidn d}oes not p]a'c‘e“a\‘ tme limi
when a Constitmtional Petition could be lodged in court. In his view,
Article 3 _(4) places a duty on all citizens of Uganda 10 "AT ALL TIMES”

defend the Constitution by all means against anv violation.
)

] am in agreement with Mr. Karugaba that the provisions of the Divorce
Act complained of constitute continuing breach of the Constitution. 1n that
regard the petin’bn 1s not ume-barred. Further, the provisions of Article 3
(4) of the Constitunion places a duty on all ajuzens of Uganda 10 AT ALL

TIMES defend the Consutution by all means. either peacefullv or violently




10 resist any atiemnpts 1o uncensuwtionally suspend, overthrow, abrogate or

amend the Constitution. In the premises, the door to the Constitutional
Court should remain wide open for people of Uganda 1o have access 1o it at
all times for a declaration and redress under article 137 of the Constitution
‘in the evem of any violauon. 1 do not think that the framers of the

Ccmsumuog had intended 1c amend the Consunmon by using the

.

prowsmns of rule 4 (1) of the Legal Notice No. 4 of 1996. The rule is a
subs:daarv legislauon which canpot prevail over the Constitution. The
| Constmmon prevails over 1. 1o the premises, the 30 days ru]e has no legal

10 effecl as 1 1'= mconslstem with and contravenes Arucle 3 (4) of the

Constitution.

Having given the reasons for overruling the preliminarv objection, 1 wish

“mow 1o consider briefly the merits and demgrits of the petinon by way of

emphasis only. It is the contention of the pétitioners that secuons 4 (1) &

| (2) 5 21 27 23 and 26 of the Divorce Act ( CAP 215) are inconsistent and

| 1D contravention of Arth]es 2] (1) and (2.)”3i(ifa_1;d 33 ¢)) and (6) of the
Consututien.  In lis judgment, Twinomujuni, J.A, has written down in
»c‘]‘,e'tai] the provisions of the impugned sections of the Divorce Act and the

20 articles of the Copstitution which they allegedly contravene. 1 do not.

therefore, inend to repeat the same here.

Under Article 21 of the Constitution, all persons are equal before and under
the law and a person shall not be discriminated against on the ground of sex

eic. Arucle 31 provides for men and women to have equal rights in



marnage, during marriage and its dissolution. Article 33 provides for

women 10 have full and equal dignity with men.

Mr. Karugaba then brought into question the 1mpugned sections of the
Divofce Act‘ heérein afier 10 be referred 10 as the Act. Under secﬁon 4'(1)
of the Act, a husband may petmon for dissolution of a mamage on the sole
g:round of adultery. Secuon 4 (2) of the' Act provades a wife with several

erounds for divorce. In counsel's view, section 4 of the Act oﬁ'end<

Amcles 21, 31 and 33 of the Constitution because 1t makes prescriptions

for leOTCC on the bas:s of SEX.

In section 5 of the Act, a husbgmd 1s required to name a Cb-respond_em (e
his petition but there is no similar provision for a wife who seeks a divorce.
1n counsel's view, that section 18 discﬁminégory and mconsistent with and
contravenes Arucles 21 (1) & (2), 31 (]5 and 33 (1) and (6) of the
Constitution.
Learmed counsel submined that section 22 of the Act pefmits only 3
husband peti;ioning- for divorce 10 colleci costs from a co-respondent and
does not afford a wife peu’tioniné for a-divorce the same opportunity. 1n
that context counsel argued that the section is discriminatory, Inconsisient
with and contravenes Anicles 21 (1) & (2). 31 (1) and 33 (1) & (6) of the
Consutution.

In section 25 of the Ac, only a wife is permitted to obtain alimony bui &

husband does not have the same opportuniny. Mr. Karugaba contended thai



the sections are discriminatory on the basis of sex and thev contravene the
provisions for equality before the Jaw and equal rights in a marriage and

that these provisions presuppose a parasitic reJatonship.

Finally, Mr. Karugaba vehemeht]y attacked the provisions of section 26 of

theAct-.He.said..thatthe_section permils only a successful husband

Apemzoner 10 claim property of his wife and does not afford the same
opponumtv 10 a successfu] wife petitioner. Consequenﬂy ‘Mr. Karugaba

, pra_ved for the petiion to be allowed with no ofder as 10 costs.

Ms. Mayanja, Jearned Senior State Anorhey for the respondem, however
| submitted 1o the contrary. She said that the impugned sections of the
Divorce Act do not conuavene the sajd Articles of the Constitution and the
said Internationa) Conventions. She based her argument on our previous
- decisions 10 the effect that when imerpreung provisions of the Constitution,

1t s worth ]ookmo at 1he Consmunon as a Yvho]e MC. Mavama <ubmmed

that the Divorce Act which was saved by Article 273 of the Consmuuon,
should not be said 10 be inconsistent with or in contravention of thei
Consutution but rather to be construed with such modifications. adaptations
and qualificauons that are necessary to bribg 1t into conformitv with the
Constitution.

Afier considening the submissions of counsel for both parues. 1t is my
considered view that the impugned secuons of the Divorce Act are
inconsistent with and contravene Articles 21, 31 and 33 of the Constitution.

In the result 1 would allow this peution with no order as to costs.



Dated at Kampala this ------- L--—- day of ----- d ffﬁ?—-'—-ZOOd.

é’;. S e,

Hon. Justice S.G Engwau
Justice of Appeal.




