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udgment of [ ad tustice Catherine Bamugemerejre

No. 4. They state 55 below:

2. Whether the g es Hellen and Akgj Hellen
Odeke refer to the R . ' '
and the same Person,

R
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10 | qualify for Nomination for fhe Position of womgay,

15 ' Parliamentary Candidate fop the Woman Member

20 constitutiong] issues which n my view would have merited 5
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Names a centraf part of the identity of , PeIson. In unsophisticateq

Societies such as ours, names wilj denote the sex of g person. In a

EC FElection Appeal No, 43 of 2016 that intemhangmg names or

changing thejr order does not i itself make g certificate invalig and
does not mean change the qualifications dengted by such a certificate.

In the Mutembyj; €ase (supra) the thig court equally referred to Rid
~iemouli case ¢ to Rid

Col Dr. Kizza Bes; e Vv Yoweri Museven; Election Petition No. 1
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on

No. 1 of 2011, The issue of how names are ordered has been well-
N\v—_m . -~

Stated; “What's in a name? That which we call 4 ose, by any

other Name would smell a5 Sweet.”



are intricately linked. Ir S0me societies People have simjlar names
and in order to establish and Jock n identity other criteria has been
established. The rules around names involve the concept of first

5 name, middle name, if any, and 5 Strname or family name, Where

10 identity.

15 Identification ang Registration Authority (NIRA) with the only
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same situation obtains with the Flectoral C‘ommission since it draws

its data from NIRA.

clear demarcation, First name ang last name are clearly

distinguishable even if they dppeared in no particular order. A time

has come for Uganda to clearly harmonize the. Ugandan name

i5
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adhered to by air operators making use of applicable airspace and
airports,

It is therefore incumbent on g as a society to ensyre that the issue of

¥ -

standardisation of hames is sorted out ongce and for all, the way it

happen with Ppassports,
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30 with the Natjona] Idéntiﬁcétfon‘ and Registration Authority (NIRA) as "AKOL HELLEN ODEKE”

fonal !dentfﬁcatfén"l\}umber {NIN)

egister, the Appellant registered as

35 The Electora] Commission set the date of 15t gng 16th
persons interested in contesting in the Parliame

on 14" January 2021. The Appellant eXpressed j

40 nomination documents, $g she Caused to be p

45 started soliciting for the signatures of regi

M@h‘ﬁ:ﬁﬁrm?ﬂm@?ﬁehf Who ¢ig 'lm';e'“aT‘o"Ee a registered voter Bukedea District
where the Appellant intended to be Nominated, filed an application in the High Court of
Ugandé at Soroti against the Appellant

Page 2 of 19




stand for the Pasition of Woman Member of Parliament for Bukedeg District, vide-
Mj'sceiianeous Cause No. 23 of 2020, .

The Appellant denied aj] the claims:

55 Fourissuss were set oyt for determination by the trial cour

f nNamely:
1. Whether the Applicant {now Respondént) has Locus

Locus Stangi to challenge the_ pen,,ding
nomination of the Respondent {now Appel|

ant).
Whether the Names of Akg] Hellen an

Appe]

kol Hellen Odeke refer to the Respondent [now

lant,
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95

On the. same date of 1gth Qctober 2020, the Appellant lodged, with the Electoral

Commission, 3 complaint against the refusgl by the Bukedea District Returning Officer to

when considering this appeal.

W“B‘ﬁyamu ‘dma also made an oy application to be granted feave o amend the

tter by adding two prayers thus:



100 ) District.”

The Application was Opposed by C’oun;e! for the Respondents, we allowed the Application

and undertock to provide the reasong In our judgment. |

105 formal g

110 Rules of this Court are now s

following were applicable:-

120 at any stage order the amendment of any documen
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125

® Amendments to pleadings sought before

130

135 intended to add only two Prayers to the orisi

140

granted if the amendment can pe
Halsbury’s | qws of England (ibid).

Treely allowéd, if they can be made

no injustice if the other side can

Castellino (19582_ EA 461,
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155

160

165

Accordingly, we allowed the Appellant’s org] application to file the Amended Memorandym

of Appeal.

Iwill new proceeq to consider the actyg) appeal.

Grounds onggeél:

3. The learned trigf ludge erred in law gng in

faet when pe héld that the Appellant was not
the person on the Register as Akoj Hellen Odeke,

4. The learned trial Judge erreq in law ang fact When he held that the Appellant’s advertised

Deed Poll was an iliegajity,

assumed use of the name ODEKE upon marriage to Mr. Martin Odeke.
7. The learned triaf Judge erred jp low when he entertained Miscellaneous Cause No. 22 of

20 o rary to the onstitution, Par iamféntary Elections Act and the FElectorg]

Commission Act.
The Appellant prayed for the following remedies:
a) The Appea{ be allowed and the ruling of the trial court be set gside, )

b) The Respondent meets the costs of this Appeal and the Lower Coyrt.
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180

185

190

195

Power of Coiart,
TOWEr of Court

of Nationa] Enviro.nm_entagl

ate Limited, Supreme Coyrg Civil Appeal No.15
of 2015(pnr'epnrted). '

It is with the above principles in ming that | Now proceed to analyse the grounds of appealjn

“the order in which they were Presented by the partjes,

Grounds 1 & 7.

Grounds1& 7 are couched as follows:-
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Counsel for the Appellant stateq that h

200  Involve 3 review angd discussion of the same legal framework.

205 the nomination process has been conc

210 N, For this Submission, counsel reliegd op Articles BI{1)(f)

& 64(1) of the Constitution, Section 15(a) & (b) of the Par!iameniary Elections Act, and

Section 15 of the Electora Commission Act.

215 Unanimously adopted by the other Justices of th

“unlimited original jurisdiction” conferred upon the High Court by

220

Submissions.
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225

230

235

240

245

Caunsel further submitted that the ju,risdiction of the Electora| Commission related only to

post nomination complaints and not pre-

nomination violations of the Constitution or the

Resolution of the objections to grounds 1 &7
It is now settled that an appellate eourt hag discretion to allow NEW paint to be taken on
o W . 2 s el e o < .

27

- Much as it is highly desirable that ssyes (both of law and fact) rdised for

consideration b Y an appellate coyrt should have been considered b

¥ the lower court,
-Fam not gwgre of any law that precludes an

appellate coyrt from considering g legal
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255

260

265

On appeal, the Appellant engaged new advocates who took issue with the trial court’s

resolution of the issue of the locus stand of the Respondent, As such, it is not new point:

arising at the appellate stage. It was largely a poi

As | have already stated, the Appellants joined grounds 1 & 7 in her submissions allegedly

because they involve 3 review and discussion of the same legal framework, But | will start

with analysis of ground 7 since its res

ults have g direct bearing on ground 1.and the other
grounds of appeal.
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275 The crux of the Appellant’s Submissions on,
“original jurisdiction” mandate_ to ‘hear -

Nominations and other election related

280-  The respondent disagreed.

285  resolution of the issue of the mandate of

with no Particular provision d:estro.ying the oth

290 promote harmony of the Constitution - se

Constii*uﬁonal Appeal No. 1 of 2007
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gdded]

The Supremie Court of Uganda in Uga Vs Rabbo Enter rises

305 2004 had occasion to consider at great len

jurisdiction” of the High Court in respect of settj;

310 stated as follows:

315 My |

The establishment of Tax Tribungls Is rooted in the Constitution ~ Article 152(3) of the

320 Constitution — Which not only gives namje to these quasi — Judicial fribunals by afso
envisages thejr establishment through an Act of Parliament. The Article also -
specifically empowers the said entities to handje taxation dispytes,

itisin line with this thar Farliameny enacted the Tox Appeais THibunagl Act ...

- - I Tespectmily visagres with e o ;WWW
th High Court gs g Court of first instarice or to.
the Tax Appeals Tribunal. It must pe noted that under Section 3 of the Tax Appeals
Tribunal Act, a person js not qualified to pe appointed Chairperson of a Tribunal tnfess
he or she s qudlified to be appointed g Judge of the High Court. Furthermore, under
Section 30, g Person canhot pe appointed g Registrar of the Tax Tribunaf if she or he js
330 hot quadlified to pe g Registrar of the High Court., | opine that jr would be bizarre that

our legql regime would give power to an individual to choose where to fodge ¢

complaint by offering choices between institutions equally qualified to handle the
mdtter.”

Page 13 of 19




335  1ax related disputes, i

“unlimited original jurisdiction”

380 of this is that the mandate to hear ang determine

345 Accordingly, it is my finding that the High Court sitting at Soroti did not have Jurisdiction to
hear and determine the Respondent’s application as a court of first instance
Counsel for the Respondent submitted that the application was brought under Article 139(1)
of the Constitution Sectioh 14 and 33 of the Judicature Act Section 36 of the Registration of
Persons Act and Section 98 of the Civil Procedure Act, the sum tota of which is to corifer
350

I have already analysed the scope of the “unlimited ariginal Jurisdiction” of the High Court

under Article- 139(1) of the Constitution ang held that jt is subject to the other p’rovisidns of

the Constitution like Article 61{1)(f) which confers original jurisdiction o the Flectoral

T T Commiss OMmMISSIon 5 selile election relateg dispuies arising befora and on polling day. Tt is alsg

355 subject to Article 64(1) of the Constitution which expres:
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360 before and on polling day

" As for S.13 of the Judicatyre Act, cap 3.5 provides under subsection (1) as follows:-

“The High Court shalf, subject to the Constitbtion. have unlimiteq or'iginag: Jurisdiction in
alf matters and such appelfate gnyg other jurisdiction. gs may he conferied on jr by the

Constitution or this Act or another gy~ {Emphasis added] -

365 The above Section Cannot be g basis for ¢

370 The same observationg can be magd

375 . respect of any fegaf or equitable clgim roperly broy ht be

380  issue is Properly before the High Cout.

385  on the question of jurisdiction of the High coyrt., Above al|, ;
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320  standalone namie change dispute and took it t
whose resolution was set by Article 61(1)(f):

the Electora] Commission,

395  The effect of this finding is that the orders made

nothing”,

This finding alone fully disposes of ground 1 and alf the other grounds of appeal,

400  Remedies,

In the Amended Memorandum of Appeal, the Appellantsought the following remed fes:

a) The appeal be dllowed and the Ruling of the trig géurt be set aside,

b} The Respondent meets the costs bf this appeal and the fbwer court,

405 of Among Anitg Annet as gn Unopposed candidate §

. 74 . 2 5 g A s
\ﬁ%—e@fwmi-em‘eﬁmﬂmmmn exercise and election gate Be 5et by the
'y 3 ., oo & 8

Electorqgl Commission in respect of the electio

Bukedeqg District.

410 1 will deal with €ach remedy in the order 5et out in the Amended Memorandqm of Appeal.
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429

425

430

435

Remedy No, (a) appears to be the logical Lonsequence of the finding of thig Court declaring

the Ruling of the-trial Court to pe a nullity, -

b) Remedy Nc.'.g:b}l - Costs,

In his submi’séidns, Counsel for the Ap

lower court. -
The Respondent opposed the prayer.

It is trite that the award of costs is discretionary. In the instariz matter, the hasis of the

appeal succeeding wag that the High Court did not have original Jurisdiction o try the

dispute in this matter. This ground Was never raised before the High Court. |

t was first raised
before ys at the appellate :stagé. If it had

been raised before the High Court perhaps the
lower Court would have acted differently

Accordingly, justice dictates that the Appellant is 3
denied the costs in the lower Court for not hayi
jurisdiction at the earliest OPportunity during

alive to the fact that the appropriate person to raise the question of Jurisdiction was the
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440

445

450

455

iently gazetted on the 03" November 2020 by
1t accordingly prayed that we inveke Rule 2(2) of the

The Respondent Opposed the grant of the Consequentia} Orders by this Court. Counsel

submitted that Court cannot exercise discretion under Rule 2(2) of the Court of Appeal Ruies

to grant an order the jurisdiction of which

is vested by statute in the High Court either

460
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465

470

475

480

485

450

of Parliament for Bukedes.

The Constitutional Court in Constitutiong! Petition No. 15 of 2006 Caroline Turydteniba &
otbers Vs A.G & Electoral Commission whan faced with a situation where the Petitioners

sought orders the effect of which was to affect even non-parties to the suit'declined o grant

the said remedies as “to do so, would be to condemn s

uch third parties without having
availed them a foir hearing,

which act would be contrary to Article 28 of the Constitution”.

It is my holding that Rule 2(2} of the Rules of this Court is no license for this court to make

Accordingly, | would decline to exercise the inherent

Consequential Orders sought by the Appellant.

Conclusion.

In conclusion, | would declare and order as follows:

=

The appeal is allowed,

»

The Ruling of the Trial Court is set aside.
The Appellant is granted the costs of the appeal.

Each party shall bear its own costs of the High court.

LA I

The Consequeritia'l QOrders are denied.

........

{\/\/\/\W\J&/\C——’:—M

Muzamiru Mutangula Kibeedi
JUSTICE OF APPEAL

. /‘g"‘ o
Dated, Signed and delivered at Kampala this {‘é day..lM’.‘.’.. of 2021.
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